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Delay Claims- What Are They? What Are The
Different Types?

. What is a delay claim?

Like it or not, responsibility for delays is one of the most common causes of disputes

on construction projects. Delays often lead to claims because they will almost

always result in additional costs or time, or both, for contractors of all tiers. A delay

on a construction project is broadly considered to be a stretching out of the time Heather F. Shore and
for completion of certain key milestone scopes of work that impact the project’s Andrew G. Vicknair
completion date due to some circumstances or events that were not reasonably

anticipated when the project began.! While delays can be caused by any number

of events, the most common include: defective plans and specifications; design

changes; severe weather and other, similar unforeseeable events; unforeseen or

differing site conditions; unavailability of materials or labor; labor inefficiencies or

stoppage; contractor negligence; and owner influences, including construction

changes or outright interference. If the project schedule is not recovered following

1 2 ConsTRUCTION Law 7 6.01 (Matthew Bender ed., 2024). Read more on page 15
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Chair Message

From Deep in the Heart of Texas — the 2025 FSLC Midwinter
Meetings and Conference

We are absolutely thrilled to invite you to attend our 2025 FSLC Midwinter Meetings
and Conference on January 15 through 17, 2025 in the vibrant and eclectic city of
Austin, Texas! Known for its lively music scene, innovative spirit, and delicious food,
Austin provides the perfect backdrop for our 2025 FSLC Midwinter Conference.
With its dynamic blend of culture and creativity, the city promises to inspire and
energize all who attend. The Austin Marriott Downtown, only steps away from Lady
Bird Lake and popular shops and restaurants, provides the ideal location to explore
this exciting city.

Construction Program - Who will be our next President and how will her or his
administration affect federal construction projects over the next four years? What do
we need to know as practitioners about the business and law of federal contracts?
How do we protect our clients and promote profitable business with the federal
government? Panel Chairs Michele Killebrew of Liberty Mutual, and John Sebastian
and Robert Niesley of Watt, Tieder, Hoffar & Fitzgerald, LLP have assembled an all
star group of panelists for the January 16, 2025 program entitled: “Contracting With
The Feds: A Survival Guide”. The day starts with senior executives from SFAA,
NASBP, AGC, Liberty Mutual and CHUBB talking about what their organizations
view as the hot issues in federal construction for the next four years. Additionally,
there will be expert panels talking about the laws affecting federal contractors;
forums for dispute resolution with the federal government; updates on False Claims
Act; doing business with the federal government internationally; takeover versus
tender considerations; T4D and T4C considerations; and the federal debarment
process, how it works and how to survive. We are very excited to put on this program
in an important time when our nation’s leadership is changing and we as lawyers
need to do our best to guide our clients in changing times.

Fidelity Program - Co-chaired by Frank Marsico of Watt, Tieder, Hoffar & Fitzgerald,
LLP, Ken West of Chubb, and Scott Schmookler of Gordon Rees, the Fidelity Program
will consist of a day and a half of programing on Thursday and Friday morning
under the theme of “Trial and Error? How Jurors Actually Perceive Common Fidelity
Issues and Evidence”. Professionals who are regularly involved and experienced
with handling fidelity/commercial crime policy claims are obviously quite familiar with
the typical legal and factual issues that accompany such claims, including but not
limited to employee theft, direct causation, ownership of property, and termination
of coverage. While such professionals themselves may have developed their own
understanding of such issues, how would jurors who have little or no background
in such issues actually understand, interpret and apply relevant policy provisions,
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trial testimony and exhibits, and ultimately reach a verdict in favor of the insurer
or insured for these common issues? This highly-interactive program will provide
presentations from industry professionals and outside counsel for each of the four
foregoing topics, followed by comparisons of related, polled questions from each
of you in the audience, versus videotaped mock juror deliberations revealing how
actual, mock jurors themselves discussed, analyzed and actually decided key issues
for the insurer or the insured. This program will forever alter your “cost-benefit”
assessment of the risks of going to trial versus settlement!

Surety Program — Amy Bentz of Bentz Law Firm, Dave Kotnik of Westfield Group
and Matt Davis of Paskert Divers Thompson are co-chairing the surety portion of the
program on January 17. ‘A Deep Dive into Advanced Performance Bond Strategies’
will cover the full spectrum of performance bond challenges. Distinguished panelists
consisting of surety professionals, expert consultants and outside surety counsel
will analyze issues such as the risks and rewards of pre-claim surety intervention,
whether to finance the principal, claim investigation issues and strategies, and
performance option selection issues. Additionally, the panelists will discuss legal and
factual defenses to obligee claims and defraying costs through general liability or
subcontractor default insurance policies. Finally, the program will include a state of the
industry presentation analyzing the impacts on the surety industry resulting from the
current economic conditions, including financing and construction cost escalations.

As is customary, our annual FSLC business meetings will take place on Thursday,
January 15, 2025.

We are very excited and hope to see you at next year’s FSLC Midwinter
must attend event!

Stay Connected

with TIPS

We encourage you to stay up-to-date on important Section news, TIPS meetings
and events and important topics in your area of practice by following TIPS on
Twitter @ABATIPS, joining our groups on Linkedin, following us on Instagram,
and visiting our YouTube page! In addition, you can easily connect with TIPS

substantive committees on these various social media outlets by clicking on any
of the links.

Connect with
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Issues Presented In Check Fraud Recovery

The ultimate liability for forged, altered, and counterfeit checks is generally governed
by Articles 3 and 4 of the Uniform Commercial Code (“UCC”). Checks are negotiable
instruments, and the UCC outlines specific responsibilities and liabilities for banks
in the check collection and payment process. Article 3 more generally governs the
rules related to checks and other negotiable instruments. Article 4 focuses on the
banks’ rights and liabilities.

1. Customer Reporting Duties

Under the UCC § 4-406, banks are required to send account statements to their
customers, who must then promptly examine these statements to identify any
unauthorized signatures or alterations. Customers have a duty to notify the bank
promptly after discovering any discrepancies. Typically, under the statute, customers
have thirty (30) days. Failure to do so within the stipulated time frame can preclude
the customer from asserting claims against the bank related to unauthorized
signatures or alterations of similar nature occurring after the notice period.

A customer must exercise “reasonable promptness” in examining his or her statement
and “promptly notify” the bank of an unauthorized signature or alteration. Failure to
do so precludes customer from asserting an unauthorized signature or alteration
claim against the bank.? If the customer fails to report the first unauthorized signature
or alteration within “a reasonable period of time, not exceeding 30 days,” then the
customer is precluded from asserting all subsequent unauthorized signatures or
alterations “by the same wrongdoer” already paid by the bank.® There is absolute
preclusion for one-year delays in a customer reporting an unauthorized signature
or alteration.* These deadlines can be, and frequently are, shortened by contract
between the drawee bank and drawer customer.®

2. Counterfeit Versus Altered Check

The distinction between counterfeit and altered checks is significant and well-
defined. A counterfeit check is one that is created entirely from scratch and is
designed to look like an actual, genuine check. It is a fraudulent imitation of an

1 Bank of Nova Scotia v. HSBC Bank USA, No. 04 CIV. 1662 (DC), 2005 WL 1423362 (S.D.N.Y. June 16, 2005).
2 UCC §4-406(c), (d)(1) (Am. L. INsT. & UNIF. L. Comm'n 2022).
3 UCC §4-406(d)(2) (Am. L. INsT. & UNIF. L. Comm'n 2022).
4 UCC § 4-406(f) (Am. L. INsT. & UniF. L. Comm'N 2022).
5 UCC §4-103(a) (Am. L. INsT. & UNIF. L. Comm'n 2022).
Read more on page 26
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St. Paul Guardian Insurance Company v.
Walsh Construction Company

On April 29, 2024, the United States Court of Appeals for the Seventh Circuit
issued a split 2-1 decision in St. Paul Guardian Insurance Company v. Walsh
Construction Company that centered upon the question of whether, under lllinois
law, a second-tier subcontractor’'s defective welds constituted “property damage”
under its commercial general liability policies — which the Court answered in
the negative.! The question arose under lllinois law in the context of the insurers’
alleged duty to defend and indemnify the general contractor, who was named as an
additional insured under the second-tier subcontractor's CGL policies, in relation to
the owner’s claims arising from the defective welds.? The Court affirmed the district
court’s ruling that there was no duty for the second-tier subcontractor’s insurers to
defend or indemnify the general contractor where the alleged “property damage”
at issue was limited to the second-tier subcontractor’s own work and, therefore,
the underlying claims did not implicate potential coverage under the second-tier
subcontractor’s insurance policies.® The factual background and the Court’s legal
analysis are discussed below.

Background

In 2003, the City of Chicago contracted with Walsh Construction Company
(“Walsh”) to manage the construction of a canopy and curtain wall system at O’Hare
International Airport (the “Project”). Walsh entered into a subcontract with Carlo
Steel Corporation (“Carlo”) to manufacture the canopy and curtain wall.’ Carlo,
in turn, entered into a second-tier subcontract with LB Steel, LLC (“LB Steel”) to
manufacture and install the steel columns to support the wall and canopy.® Per
the second-tier subcontract, LB Steel added Walsh as an additional insured under
its three commercial general liability insurance policies (collectively, the “CGL
Policies”). The second-tier subcontract also included an indemnity provision that
“required LB Steel to indemnify Carlo and Walsh for any property damage resulting

from LB Steel’'s negligent performance.”
Read more on page 34

1 St. Paul Guardian Ins. Co. v. Walsh Constr. Co., 99 F.4th 1035 (7th Cir.), reh’g denied, 2024 WL 2745117 (7th Cir.
2024).

2 [d. at 1038-39.
3 Id. at 1038.

4 Id. at 1037.

5 Id.

6 Id.

7 Id. at 1038.

americanbar.org/tips

John F. Fatino
Whitfield & Eddy, P.L.C.

John F. Fatino, Member, Des
Moines, lowa. 515-288-6041 or
fatino@whitfieldlaw.com.

Jasmine F. Carbin

Jasmine F. Carbin, J.D. Candidate,
Drake University Law  School,
Whitfield & Eddy, P.L.C. assisted in
the preparation of these materials.


www.americanbar.org/tips
mailto:fatino@whitfieldlaw.com
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I38b1c1001e1311efa8fcd9b9081c928a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I38b1c1001e1311efa8fcd9b9081c928a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1038
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1038
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1037
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1038

AMERICAN;ARA;SOCIATION F|de|ity & Surety Law

Tort Trial and Insurance
Practice Section

Fall 2024

Connection and Risk: Relationship Building
In Underwriting

Establishing a Connection in Surety — Why Does it Matter?

We begin this article with a story that may be familiar to many professionals. We
all want to feel a connection to others in our personal and professional lives. In
business, the strength of that connection (which also requires excellent work) may
be the difference when it comes to choosing a business or trade partner and/or
choosing whether to continue or end such a relationship.

For example, in the fall of 2001, a newly licensed lawyer walked into a local bank on
the corner of Fourth and Church Street in Anytown, U.S.A. at the special invitation of
the bank’s manager. The young lawyer purposefully strode past the teller windows
to the “back of the bank” where offices with doors are located. The bank’s manager
greeted the new lawyer with a firm handshake and a broad smile, then quickly invited
him into a large office and closed the door.

Afterexchanging pleasantries and congratulating the new lawyer on his achievements
and new job with the law firm just down the block, the bank’s manager offered the
new lawyer a higher-than-typical interest rate on a checking account, along with
a pre-approved “new professional” mortgage with a low interest rate. The bank’s
manager then introduced the new lawyer to his own “personal banker,” who would
be “on call” to address all of the new lawyer’s banking needs.

The new lawyer left the bank beaming with pride, along with a new checking account
and a loan commitment, the latter of which he would use to hit the housing market
that weekend. No red tape. No prequalification. Perhaps more importantly, no more
waiting in line to see a teller like mere mortals. This young lawyer had arrived.

The young lawyer’s relationship with the bank blossomed as the lawyer’s career
blossomed. As the lawyer’s professional and personal goals evolved, the bank was
there in-step, offering products and benefits that helped the lawyer reach those goals.

Just five short years later, the bank that had become the new lawyer’s trusted advisor
and partner was sold to a much larger bank. The larger bank then discontinued the
private banking arrangement with the young lawyer, reserving those services to
high net worth individuals. Within the year, the young lawyer moved to a new bank to
find better connections and service, and never returned to the original bank. While
the new bank did not offer a “private banking suite” to the lawyer, it was attentive
to the lawyer’s needs and made an effort to connect with the lawyer on a more
personal level. Twenty or so years later, the now much older and grayer lawyer is still
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with the second bank. Even in an age in which the “brick and mortar” branches are
becoming a thing-of-the-past, the second bank continues to reach out and provide
personal service, cultivating loyalty that remains to this day. In fact, the lawyer’s ten-
year old daughter now has a savings account at the bank.

The universal importance of connections/relationships holds true in the surety
underwriting context. An account that is looking for a surety partner to help develop
its business may look at a number of sureties that are willing to provide similar levels
of bonding commitments. The surety that matches best may invariably be the one
that provides the best connection and understanding of the account’s business and
its operations. The surety that makes the effort to “know” its account should have an
advantage over the one that relies solely on paper metrics.

Going beyond paper metrics also has its advantages when it comes to mitigating
risk and managing change. It is often said: “The only constant in life is change.”
For a surety, this means that an account’s bonding needs may differ from year-to-
year as its business grows (or slows). Its management, corporate structure, and
capital structure may also change. Market conditions can also affect the account’s
business in a way that no one expects. While some of these changes may show up
on paper, the truth is that most of them do not. Thus, a surety would do well to utilize
all the tools available to monitor and manage its accounts. Those include, among
other things, the right to information.

The request for information starts at the beginning of the relationship and should
continue throughout the business relationship with the account. Requesting
information and actively using that information to build the connection with an account
is both good for business and good for managing risk. A well-informed underwriter
may see risks in the construction market before they are seen by the contractor. The
underwriter can alert the account to those risk trends, while also showing an interest
in the account and its well-being and success on a more personal level. The result
should be an account that is more connected with the surety and views the surety as
a trusted partner and advisor rather than simply a bond vending machine.

Embrace the Indemnity Agreement

The title “General Indemnity Agreement” or “General Agreement of Indemnity,” if you
prefer, may connote an adversarial relationship. An underwriter may feel reluctant to
“lead” with this document as the basis for establishing a connection with an account.
But this “account agreement” is the foundational document to the surety/account
relationship, and the underwriter should embrace what it provides — not what it is
called. There are five common provisions in the indemnity agreement that not only
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help secure indemnity in the event of a loss, but also serve as the backbone of the
surety/account relationship through which information is freely shared.

1. Access to Books and Records.

In the initial underwriting process, as well as on an ongoing basis, a surety should
insist on full access to financial information, financials (including audited financials),
and other company records. Most indemnity agreements further require the account
and any indemnitors to furnish the surety free access to their respective books,
records, accounts, etc. upon request until the surety’s bonded obligations are
discharged." Accounts and indemnitors are generally more willing to furnish such
access to sureties who, like the personal banker of yesteryear, actively use that
information to help their accounts achieve their evolving goals.

2. Collateral Demands.

Many surety relationships require collateral to secure the risk. Collateral may be
required at the commencement of the surety relationship to provide security for
all bonds, may be taken in relationship to a particular bond or obligation, or may
be requested after a claim is made.? The collateral at the commencement of the
relationship should be documented in a collateral agreement governing the terms
and conditions pursuant to which the collateral may be held, used, and/or returned.®

3. Examination of the Management Team.

Looking beyond financial metrics, a surety should “know its customer.” Unlike
traditional credit transactions, surety credit not only underwrites the financial strength
of the account, but also the ability of the account to perform the bonded obligations.
The experience and integrity of the management team often impacts the business’s
ultimate success.* A surety can assess the strength of management’s character
by examining the account’s relationships within its industry—particularly its banking
arrangements—and any legal actions taken against it.> With respect to the experience
of the account’s management, the surety should investigate the account’s previous
work, not only in the industry generally but also with particular projects.® Even if the
account has effectively completed similar work, the surety should examine whether

1 Adam P. Friedman & Patrick Kingsley, Creation of the Relationship Among the Surety, the Principal, and the
Indemnitors — Who and How, in THE SURETY’s INDEMNITY AGREEMENT: Law AnD PracTice 35 (Mike F. Pipkin et al. eds.,
2023) at 67-68.

2 See Cynthia E. Rodgers-Waire & Matthew M. Horowitz, Documents and Agreements Related to the Indemnity
Agreement, in THE SURETY’s INDEMNITY AGREEMENT: LAw AND PrAcTICE 112 (Mike F. Pipkin et al. eds., 2023); Shannon
J. Briglia et al., The Surety’s Enforcement of its Rights to Collateral From the Principal and the Indemnitors, in THE
SURETY’s INDEMNITY AGREEMENT: LAw AND PrAcTICE 303 (Mike F. Pipkin et al. eds., 2023).

3 See Rodgers-Waire & Horowitz, supra note 2.
4 4A Philip L. Bruner & Patrick J. O’Connor, ON ConsTrRucTION Law § 12:11 Westlaw (database updated August 2023).

5 Douglas K. Nickerson, Construction Company Underwriting and Bonding Recommendations and Best Practices,
2019 WL 3936753, Sept.—Oct. 2019.

6 See Bruner & O’Connor, supra note 4.
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the account has the capacity to continue its success by assessing whether its team
has “the necessary technical skills, knowledge, equipment, [and] workforce” to fulfill
its obligations.”

4. Change in Control Provisions.

Many indemnity agreements contain provisions that require the indemnitors to notify
the surety if there is a change of ownership or control of the account and/or designates
such to be an event of default.® These provisions emphasize the importance of the
account maintaining consistent ownership or control (or demonstrating to the surety
that the change does not negatively impact the surety’s risk). A change in ownership
is more likely to hinder, at least temporarily, the profitability of the account’s business
and, by extension, the account’s ability to complete its bonded obligations when
the account’s ownership or management is generational.® Thus, bonding these
accounts can increase the surety’s risk of exposure to bond claims. At a minimum,
a change in control is a material event that creates risk (and potentially a positive
impact) to the operation of the account’s business.

5. Increase in Risk Provisions.

Indemnity agreements normally require the account and any indemnitors to inform
the surety of conditions that could increase its risk of liability on a bond (or bonds)
so that the surety can takes steps to prevent or mitigate loss. Two common notice
obligations imposed by indemnity agreements are the duty to provide notice of
changes to the principal’s business structure and the duty to provide notice of
potential claims under a bond."®

Conclusion: Establish Regular Touch Points with an Account

Surety underwriting is an exercise in risk management, but it should be more than
that. Surety underwriting is really about getting to know the account, its people,
its credit and other business processes, its strengths, and its weaknesses. A
surety’s underwriting team should establish regular contacts, or “touch points,”
with an account and its management team if for no other purpose than building
and strengthening the connection with the account. A surety’s underwriting
team should ask about anticipated management changes, anticipated changes
in the business model, and anticipated changes in market conditions. A surety’s
underwriting team can often strengthen its connection with an account by actively

7 Nickerson, supra note 5.

8 Todd R. Braggins & Ryan B. DeLaune, Complementary Provisions of the Indemnity Agreement, in THE SURETY’S
INDEMNITY AGREEMENT: LAw AND PrACTICE 405—06 (Mike F. Pipkin et al. eds., 2023).

9 See generally Phil W. Pemberton, Key Indicators of Success: The Psychology in Financing a Principal, DRI for the
Defense, Oct. 2018 (discussing the risks posed by general ownership with respect to financing principals).
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helping the account prepare for unanticipated management changes, unanticipated
changes in the business model, and unanticipated changes in market conditions.
Showing interest in the account and its success can engender loyalty and candor in
communication, particularly in connection with bond requests that an underwriter
believes may accentuate an account’s weakness and lead to financial uncertainty.
The surety that truly knows its account and its business not only helps mitigate
risk, but also adds value to both the account and the surety in the form of an
enduring relationship. The question the surety should ask itself is whether it wants
a teller-window relationship with an account or one that is more meaningful and
in-step with the account and its business.
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Delay Claims... continued from page 1

any one of such delays, then the project schedule will likely be extended, resulting in
increased performance costs. Some of these costs include: added labor, equipment
or material costs; increased subcontractor costs; additional jobsite or home office
overhead expenses; unnecessary workforce and equipment charges incurred
during idle time; and additional insurance and bonding premiums.

A delay claim is one way a contractor can recover costs or time resulting from delays
that are not the fault of the contractor or its subcontractors, but rather are the result
of a force majeure event or due to actions or fault of the owner or its design team.

Il. What are the types of delay claims?

To fully understand delays and how to approach and submit a delay claim, it is
important to understand the different types of delay claims. Delay claims can be
broken down into different categories, including the following:

¢ Critical v. Non-Critical
e Excusable v. Non-Excusable
e Compensable v. Non-Compensable

¢ Concurrent Delays

A. Critical v. Non-Critical Delays.

When considering a delay claim, critical delays must be distinguished from non-
critical delays. A critical delay affects the project completion date and delays the
entire project. In essence, a critical delay will necessarily extend the critical path
of a project. In general, the critical path is “the longest path through the network
of identified and logically sequenced construction activities that establishes the
minimum overall project duration.”? The United States Court of Claims has also
defined the critical path as the path of certain items of work that must be performed
on schedule or the entire project will be delayed.®

A non-critical delay has no effect on the project’s critical path. Courts have recognized
that delays to work not on the critical path will generally not delay the completion of a
project.* Such a non-critical delay may affect the completion of certain activities but
does not affect the completion date of the entire project. A non-critical path activity
on a project has more flexibility than a critical path activity, and non-critical path
activities can be delayed without affecting the project’s completion date.®

2 5 Philip L. Bruner & Patrick J. O’Connor, ON CoNnsTRUCTION Law § 15:5 Westlaw (database updated August 2023).
3 Haney v. United States, 676 F.2d 584, 595 (Ct. CI. 1982).

4 G.M. Shupe, Inc. v U.S., 5 Cl. Ct. 662, 728 (1984).

5 5 Philip L. Bruner & Patrick J. O’'Connor, On ConsTRucTION Law § 15:5 Westlaw (database updated August 2023).
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As a general rule, in order for a delay to provide the basis for a claim for additional
time or money, the delay must impact critical path activities on the project schedule.
If only non-critical activities are delayed, then the total time of the project will not be
extended.® Determining whether a delay is critical or non-critical is an important task,
as it will determine whether a claim for additional time should be granted. To address
the importance of critical versus non-critical delays, most construction contracts
address the critical path concept with detailed terms and specific language on how
to deal with time and compensation for critical delays that are material to the timely
completion of the project.

B. Non-Excusable Delays v. Excusable Delays.

In addition to determining if a delay is a critical or non-critical delay, non-excusable
delays must be distinguished from excusable delays. A project delay can have a
severe economic impact on the contractor by way of extended general conditions
and home office overhead, overtime, idle labor and equipment costs, escalated labor
and material costs, and other related impacts. “Delays generally fall into one of three
categories: (1) excusable and compensable; (2) excusable but not compensable;
and (3) not excusable.”

In general, excusable delays are unforeseeable and beyond the contractor’s control
and often entitle a contractor to recover an extension of time, an increase in the
contract sum, or both. Conversely, non-excusable delays are foreseeable or within
the contractor’s control. Obviously, the distinction between these two is significant
in that it determines which party is liable for the delay and dictates whether a
contractor is entitled to a time extension and possibly compensation or exposed
to paying the owner compensation for the delay. The determination of whether a
delay is excusable or non-excusable is also generally governed by the terms of the
contract between an owner and contractor. While the law of the jurisdiction where
the project is located may provide some guidance on whether a delay is excusable
or non-excusable, one should always analyze all applicable contracts because they
will often address whether a delay is excusable or non-excusable.

To prove its entittement to delay damages, the contractor is typically required to
maintain some form of reliable schedules if the parties desire to hold one another
accountable for delays and ultimately determine the party responsible for the delays.

6 Otis Elevator Co. v. W.G. Yates & Sons Constr. Co., 2016 U.S. Dist. LEXIS 26748, at *31 (N.D. Ala. Mar. 3, 2016)
(citing U.S. Fid. & Guar. Co. v Orlando Utilites Comm’n, 564 F. Supp. 962, 968 (M.D. Fla. 1983)).

7 W. Stephen Dale & Kathryn T. Muldoon, A Government Windfall: ASBCA'’s Attack on Concurrent Delays as a Basis
for Construction Acceleration, Procurement Law, Summer 2009, at 4.
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1. Non-Excusable Delays.

Non-excusable or inexcusable delays are caused by or are within the control of the
contractor or its subcontractors. Contractor-caused delays typically entitle the owner
to recover damages, such as any liquidated damages, and could entitle the owner
to terminate the contract if the non-excusable delays constitute a material breach or
default. Likewise, because the contractor is responsible for the delay, the contractor
will not be entitled to either additional time or additional compensation for its own
costs or damages associated with the delay. Because the owner’s actual damages
are oftentimes difficult to calculate for delays, most construction contracts contain a
liquidated damages clause that is designed to compensate the owner a sum certain
for each day the project is not timely completed. Typically, liquidated damages are
in place to account for loss of rent, loss of income, additional storage or rental costs
or fees, financing costs, etc. Examples of non-excusable delays include: delayed
mobilization; late performance by subcontractors or suppliers; delayed submission
of submittals; late performance due to the poor supervision of subcontractors;
delays caused by equipment problems or lack of proper equipment; delays caused
by inadequately staffed work force; repairs and rework due to subcontractors’
faulty workmanship resulting in delay; and labor strikes caused by the contractor’s
unwillingness to negotiate or unfair job practices.

A contractor’s non-excusable delays are commonly caused by subcontractors and
suppliers. Generally, courts have held that a contractor assumes the risk of delays
its subcontractors and suppliers may cause.®

2. Excusable Delays

Excusable delays are usually caused by conditions that are reasonably unforeseen
and not within the contractor’s control. In other words, an excusable delay is
usually one not due to the contractor’s negligence. The most common examples of
excusable delays usually fall under a force majeure clause. Some common examples
of excusable delays include: fire; floods; earthquakes; other natural disasters; owner
changes; errors or omission in the plans and specifications; differing or unforeseen
site conditions; and acts of governmental bodies.

To contractually qualify as an excusable delay, it normally has to fall within one or
both of the following categories: “(1) the delay resulted from interference with the
contractor’s performance by the owner or those for whom the owner is responsible;
or (2) the risk of the delay was not expressly or impliedly assumed by either party
to the contract.”® The Court of Federal Claims has found that, for a delay to be
classified as an excusable delay, the cause of delay must delay the overall contract

8 J. J. Brown Co. v. J. L. Simmons Co., 118 N.E.2d 781, 785 (lll. App. Ct. 1954).
9 2 ConsTrucTION LAw §] 6.09 (Matthew Bender ed., 2024).
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completion or it must affect the critical path of performance.”® To prove that an owner
delay is excusable, the contractor may have to establish that the delay was caused
by the intentional inaction or action of an owner or its agents.

Typical examples of owner-driven causes of delays include: material changes to or
errors in the plans and specifications discovered during the course of the project’s
construction; failing to timely or completely respond to submittals; requests for
information or shop drawings; delaying the process of utility hookup or access; or
restricting physical access to the jobsite."

Courts have taken different approaches to determining whether a delay is legally
excusable or not. The Federal Court of Claims has held that in order to establish
excusable delay, contractors must demonstrate that their untimely performance
was attributable to unforeseeable causes beyond their control and without their
fault or negligence."”? Thus, to carry its burden, a contractor must present sufficient
evidence to demonstrate that the contractor would have completed the project but
for the excusable delay in consideration of all material factors.™

The Federal Acquisition Regulations (“FAR”) governing most federal contracts
prohibit the government from assessing damages against a contractor for failing
to timely complete the work if “the delay in completing the work arises from
unforeseeable causes,” such as acts of the government or delays of third-party
subcontractors and suppliers that are “beyond the control and without the fault or
negligence of the Contractor.”™ To prove an excusable delay, the contractor must
show that the unforeseeable event “delay[ed] the overall contract completion; i.e.,
it must affect the critical path of performance.””® Moreover, if the contractor seeks
the remission of liquidated damages based on excusable delay, then the contractor
bears the burden of proving “the extent of the excusable delay to which itis entitled.”’
However, these FAR clauses, like most remedy-granting contract provisions, do not
provide automatic relief without proper notice and sufficient documentation.

10 LCC-MZT Team IV v. United States, 155 Fed. Cl. 387, 457 (2021) (citing K-Con Bldg. Sys. v. United States, 131
Fed. Cl. 275, 321 (2017)).

11 See, e.g., Roof-Techs Intern., Inc., v. State, 57 P.3d 538 (Kan. Ct. App. 2002); Statler Mfg., Inc. v. Brown, 691
S.W.2d 445, 450-52 (Mo. App. 1985); Artcraft Cabinet, Inc. v. Watajo, Inc., 540 S.W. 2d 918 (Mo. App. 1976); Ark
Constr. Co. v. City of Florissant, Mo., 558 S.W. 2d 418 (Mo. App. 1977); Hutton Contracting Co., Inc. v. City of
Coffeyville, 487 F.3d 772 (10th Cir. 2007) (analyzing delay damages for contractor and owner under Kansas law).

12 E&I Glob. Energy Servs. v. United States, 168 Fed. Cl. 206, 212 (2023).

13 Id. (citing Marine Indus. Constr., LLC v. United States, 158 Fed. Cl. 158, 205 (2022)).
14 48 C.F.R. 52.249-10(b)(1).

15 Sauer, Inc. v. Danzig, 224 F.3d 1340, 1345 (Fed. Cir. 2000).

16 Id. at 1347; see also 48 C.F.R. 52.249-14 (Excusable Delays) (stating, “a Contractor shall not be in default because
of any failure to perform this contract under its terms if the failure arises from causes beyond the control and without
the fault or negligence of the Contractor,” and setting out eight examples of these causes including acts of God, acts
of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions,
and others).
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Courts have also classified a number of events as excusable delays. For instance,
delays associated with weather events can be an excusable delay. However, courts
have ruled that unusual weather conditions must have an adverse effect on the
construction for the delay to be considered an excusable delay that would entitle a
contractor to an extension of the contract time.'” The additional time granted for an
excusable weather delay should include both the time of the weather event itself and
any time spent repairing or addressing any damage caused by the weather event.

Certain governmental acts, such as wartime restrictions, supervening legislation,
and other restrictions and regulations are excusable when performance becomes
impossible.”® Likewise, a court order that prevents timely performance has also
been deemed a governmental act that excuses any resulting delays."

As detailed below, an excusable delay will entitle the contractor to only a time
extension. However, to establish an excusable and compensable delay, the contractor
must generally prove that (1) the owner or its agent proximately caused the delay and
(2) the contractor was not delayed for any other reason. (See Figure 1 below).

Figure 1

C. Compensable v. Non-Compensable Delays

If an excusable delay exists, one must further determine if it is a non-compensable or
compensable delay. One place to start such an analysis is the contract between the
parties, as it will likely govern whether a delay is compensable or non-compensable.

1. Non-Compensable Delays.

Non-compensable delays, commonly referred to as excusable and non-
compensable, are delays for which the contractor is entitled to a time extension
but not entitled to additional monetary compensation. When a non-compensable delay
exists, neither party is responsible for the other party’s damages. In such cases,

17 Fortec Constructors v. United States, 8 Cl. Ct. 490, 492 (1985).

18 United States for Use & Benefit of Caldwell Foundry & Mach. Co. v. Texas Const. Co., 224 F.2d 289, 292 (5th Cir.
1955).

19 Austin Square, Inc. v. City Prods. Corp., 265 N.E.2d 322, 323 (Ohio Ct. App. 1970) (injunction regarding
construction of shopping center excused lessor’s obligations to lessee).
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both parties absorb their own additional costs arising out of the delay. For example,
the contractor absorbs its delay costs for being on the project longer, and the
owner absorbs its costs associated with the delay. In this case, the owner would
grant an excusable/non-compensable time extension to complete the contracted
work. These delays are typically addressed in the context of force majeure events
and encompass such things as strikes, acts of God, and other delays that are not
reasonably foreseeable.?°

a. Application of a Force Majeure Clause

A force majeure clause’s primary purpose is to relieve a party from certain duties
when performance was prevented by some force beyond its control or when the
purpose of the contract was frustrated.?' Force majeure clauses are typically
construed in strict accordance with their terms and usually only excuse a party’s
performance if the event causing the delay or nonperformance is identified in the
clause.?? Courts typically interpret force majeure clauses in strict accordance with
their terms, or at the very least, in strict accordance with what the courts determine
to be the intent of the parties in drafting such clauses.

“To determine whether a certain event excuses performance, a court should look to
the language that the parties specifically bargained for in the contract to determine
the parties’ intent, rather than resorting to any traditional definition of the term.”?3
“In other words, when the parties have themselves defined the contours of force
majeure in their agreement, those contours dictate the application, effect, and scope
of force majeure.”*

Courts also generally consider the parties’ reasonable expectations and whether
those expectations and the overall contract performance have been frustrated by
a circumstance beyond either party’s control. In the construction context, courts
specifically consider whether the contractor contributed to or caused the delay or
non-performance. If the force majeure clause may be invoked, courts then look to
that clause to determine the appropriate relief to be awarded to the parties.

b. COVID-19

Since 2020, courts have been forced to determine whether and to what extent
the COVID-19 Pandemic and other epidemics/pandemics may qualify as a force

20 Hutton Contracting Co., Inc. v. City of Coffeyville, 487 F.3d 772, 778 (10th Circuit 2007) (applying Kansas law).
21 Phillips Puerto Rico Core, Inc. v. Tradax Petroleum, Ltd., 782 F.2d 314, 319 (2d Cir. 1985).

22 Lampo Grp., LLC v. Marriott Hotel Servs., 2021 U.S. Dist. LEXIS 148824, at *21-22 (M.D. Tenn. Aug. 9, 2021)
(citing Gibson v. Lynn Univ., Inc., 504 F. Supp. 3d 1335, 1341 (S.D. Fla. 2020)).

23 R&B Falcon Drilling Co. v. Am. Expl. Co., 154 F. Supp. 2d 969, 973 (S.D. Tex. 2001).
24 Id. (quoting Sun Operating Ltd. v. Holt, 984 S.W.2d 277, 283 (Tex. App. 1998)).
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majeure event. Many courts interpreting force majeure clauses including the words
“pandemic,” “epidemic,” or “natural disaster” have recognized that the COVID-19
Pandemic constituted a force majeure event as an unanticipated “act of God” that
was clearly not caused by anyone working on the jobsite and could not have been
reasonably anticipated. These courts reasoned that the contractors that were unable
to perform their work as a direct result of the pandemic were entitled to excusable
and oftentimes compensable delays.?

However, some courts concluded that claims of delay resulting from the hardships
brought on by the COVID-19 Pandemic could not be relied upon to excuse
performance under the parties’ contract.?®

Merely because an event is unforeseeable or is a triggering event listed in or
reasonably contemplated by a force majeure provision does not automatically
excuse a party from performing. Rather, the party seeking to excuse its performance
based on force majeure must prove that the unanticipated triggering event was the
direct cause of the parties’ inability to complete their contractual obligations. Some
courts require proof that the triggering event rendered performance impossible, not
just financially difficult or a hardship.?” Similarly, some courts have held that when
a contract can be performed in either of two alternative ways, the impracticability of
one alternative does not excuse the promisor of performance if the other alternative
is still practicable.®

In the future, delays caused by the COVID-19 Pandemic and other pandemics/
epidemics may be deemed excusable but could be deemed non-compensable
given that all contractors arguably should now anticipate that the emergence of
another virus or similar force majeure event could delay a project. Contractors
might have better results in focusing their arguments on changes in the law or other
governmental action, such as temporary orders to stop all work for extended periods
of time to slow the spread, that make the entirety of their work impossible in seeking
to excuse their performance.

25 LLC v. Phillips Auctioneers LLC, 29 F.4th 118 (2d Cir. 2022) (excusing auctioneer’s performance to auction a
work of art based on executive orders which shut down all such nonessential businesses).

26 See, e.g., American Medical Equip. Inc. v. United States, 160 Fed. Cl. 344 (Fed. Cl. June 30, 2022) (finding
contractor’s non-performance was not caused by excusable delay due to COVID-19 pandemic); Regal Cinemas,
Inc. v. Town of Culpeper, No. 3:21-cv-4, 2021 WL 2953679 (W.D. Va. July 14, 2021); Lantino v. Clay LLC, No. 1:18
CV-12247 (SDA), 2020 WL 2239957, at *3 (S.D.N.Y. May 8, 2020) (refusing to excuse a party’s performance under a
settlement agreement based on arguments of economic hardship due to COVID-19 pandemic).

27 30 Williston on Contracts § 77:31 (4" ed); Phillips Puerto Rico Core, Inc. v. Tradax Petroleum Ltd., 782 F.2d 314
(S.D.N.Y. 1985); see also Kyocera Corp. v. Hemlock Semiconductor, LLC, 886 N.W. 2d 445, 453 (Mich. App. 2015)
(declining to invoke the force majeure clause because performance was not found to be impossible, but
merely unprofitable due to governmental market manipulation); Napier v. Trace Fork Mining Co., 235 S.W.
766, 766-67 (Ken. 1921) (finding that the influenza epidemic made it extremely difficult for the contractor to complete
grading work but did not render the entirety of the work impossible).

28 Int’l Minerals & Chemical Corp. v. Llano, Inc., 770 F.2D 879 (10th Cir. 1985).
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c. Weather Events

Weather related delays are also typically excusable but not compensable. To obtain
compensation for weather related delays, the contractor must generally prove the
weather was unusually severe and delayed the critical path. Unusually severe
weather is typically demonstrated through historical weather data that shows the
contractor could not have reasonably foreseen the nature and extent of the weather
event at issue.

Nonetheless, the occurrence of unusually severe weather will not necessarily warrant
a time extension. Indeed, even if the weather is proven to be severe, unusual, and/or
unforeseeable, the contractor will likely not be entitled to compensation for weather
related delays if it cannot prove the event delayed the critical path. For example,
if the building is enclosed and the unusually severe weather had no effect on the
contractor’s ability to perform its interior work, then there would be no critical path
delay and a time extension would not be warranted.

Some federal agencies, particularly the United States Army Corps of Engineers,
have contractually specified the precipitation that is anticipated in a particular area.
Like most commercial construction contracts, the Corps of Engineers’ contracts will
identify the number of days a specified amount of rain is expected each month for
each year in that part of the country. The contractor is expected to account for the
“expected” number of rain days in its project schedule. Oftentimes, the excusable/
compensable days of delay are limited to only the number of rain days that occur
over and beyond the contractually agreed upon number of rain days. For example,
the Corps of Engineers will consider unusually severe weather only if the contractor
can prove that the amount of rain over a certain number of days exceeded the
amount of rain and the number of days specified in the contract. However, a careful
reading of the contract is required to ensure what is exactly specified concerning
weather and if the contractor could be entitled to compensation.

In short, even if the contractor can successfully prove that it was delayed by an
unanticipated, unforeseeable, or uncontrollable event such as a flood, weather, or a
strike, the delay may warrant a time extension but typically the contractor is not entitled
to compensation for the delay; but neither is the owner. Concurrent delays, discussed
in detail below, are another example of excusable/non-compensable delays.

2. Compensable Delays

Compensable delays are unforeseeable delays to the critical path that are beyond
the contractor’s control or fault and entitle the contractor to both a time extension
and additional compensation. Determination of the critical path is necessary for
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determining if a delay is compensable because only work on the critical path has an
impact upon the time in which the project is to be completed.?®

Courts have held that a critical path delay is compensable if it was entirely caused
by events within the other party’s control.’® However, if a contractor is unable to
prove that the owner was responsible for the event(s) that caused the delay, then
the delay is excusable but non-compensable.’' Normally, a compensable delay
is caused by the owner or its agent, but one could also be caused by “no fault”
events such as acts of God and the like. Common causes of compensable delays
include: material changes in the design or the contract terms; suspensions of work;
the owner’s refusal or inability to provide site access; untimely review of submittals,
shop drawings, or responses to requests for information by the owner’s design
team; delayed issuance of the notice to proceed; defective plans and specifications;
and differing site conditions.

There are many instances where various courts have found that certain actions of
a party, such as that of an owner, have resulted in compensable delays. Examples
include: (1) directing the contractor to perform its operations in sequences that
differ from those set forth in the contract documents;*? (2) requiring the contractor
to meet stricter tolerances than those set forth in the specifications;*® (3) providing
a contractor with defective plans and specifications;** and (4) failing to timely issue
written change orders for changes or additional work.®

A contractor may also seek compensation for delays from downstream subcontractors
resulting from late delivery of materials, lack of labor, and other issues arising from
the subcontractors’ failures to timely commence or complete their own work. In such
cases, courts have required the contractor to prove that its subcontractor was the
sole or primary cause for the delay period for which the contractor seeks damages.*®

29 LCC-MZT Team IV v. United States, 155 Fed. CI. 387, 458 (2021) (citing Ultimate Concrete, LLC v. United States,
141 Fed. Cl. 463, 480 (2019)).

30 Cobb Mech. Contrs., Inc. v. Morganti Grp. Inc., 2007 U.S. Dist. LEXIS 108103, at *11 (S.D. Texas, Aug. 4, 2007).

31 Id. (citing Houston v. R. F. Ball Constr. Co., 570 S.W.2d 75, 77 (Tex. Civ. App. — Houston [14th Dist.] 1978, writ
refd n.r.e.)).

32 Turnbull, Inc. v. United States, 389 F. 2d 1007 (Ct. C1.1967); Wolff & Munier, Inc. v. Whiting-Turner Contracting,
946 F.2d 1003 (2d Cir. 1991).

33 Kenneth Reed Constr. Corp. v. United States, 475 F.2d 583 (Ct. Cl. 1973).
34 United States v. Spearin, 248 U.S. 132 (1918).
35 Appeal of DeMauro Constr. Corp. , 1972 ASBCA LEXIS 118 (A.S.B.C.A. December 11, 1972).

36 See, e.g., Newell Machinery Co. v. Pro Circuit, Inc., 596 S.W.3d 635 (Mo. Ct. App. W.D. 2020) (affirming the district
court’s denial of the contractor’s delay claim on the basis that the contractor failed to prove, by a preponderance of the
evidence, that its subcontractor’s delay in delivering parts was not the sole cause of the project shutdown).

americanbar.org/tips


www.americanbar.org/tips
https://www.westlaw.com/Document/I278b7e20076411eca761f031d5a885d3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_613_458
https://www.westlaw.com/Document/Iac9a3bb0154011e9a99cca37ea0f7dc8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_613_480
https://www.westlaw.com/Document/Iac9a3bb0154011e9a99cca37ea0f7dc8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_613_480
https://www.westlaw.com/Document/I4a46b4d0fd5711e8a573b12ad1dad226/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I81527af4eb6911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_713_77
https://www.westlaw.com/Document/I81527af4eb6911d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_713_77
https://www.westlaw.com/Document/Ief1b36e354cc11d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic8afac7694c311d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic8afac7694c311d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3101cea2551011d997e0acd5cbb90d3f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic0e3cb679cb811d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I29d68a866b2c11daa20eccddde63d628/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Document/I9564bf4057e011eaa8888aec622028f5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

AMERICAN;ARA;SOCIATION F|de|ity & Surety Law

Tort Trial and Insurance
Practice Section

Fall 2024

D. Concurrent Delays.

In analyzing delays, it is also important to determine whether a concurrent delay
exists. In general, a concurrent delay refers to the situation when the critical path
of a construction project is delayed by two or more events at the same time, for
only one of which the contractor bears responsibility. Usually, the two or more
independent delay events may overlap and delay the critical path for a similar or the
same period of time. This results in concurrent or sequential delays to the project’s
critical path. Concurrent delays occur “where both parties are responsible for the
same period of delay.”®” Concurrent delays have been defined by some courts as
delays to the critical path caused concurrently by multiple events not exclusively
within the “control of one party.”*® When concurrent delays exist, neither party may
benefit monetarily from the delay.®® Thus, concurrent delays are typically excusable/
non-compensable delays from the contractor’s perspective.*

To establish concurrency, the delay must be involuntary and the delayed work must
be substantial and not readily curable. The party claiming concurrency must also
establish two major functional requirements relating to the relationship between the
delays: (1) the delays occurred during or impacted the same time analysis period;
and (2) each event/condition would have independently delayed the critical path
absent the other event/condition.*!

Project schedules, which are typically presented in some form of network, are
intended to identify both project activities and their interdependencies. A project
network functions as a basis and an essential input to the process of assessing
concurrent delays. For example, a concurrent delay can arise from the concurrence
of both a non-excusable and excusable delay or a compensable and non-excusable
delay. Generally, a concurrent delay is treated as an “excusable delay” entitling
a contractor to an extension of contract time, but not entitling the contractor to
additional costs or exposing the contractor to liability for liquidated damages or the
owner’s delay damages. Thus, an owner’s compensable delay that concurs with
a contractor’s inexcusable delay would offset each other; neither party would be
entitled to monetary compensation, and the only remedy available would be an
extension of the contract time.*?

37 Plato Gen. Constr. Corp./EMCO Tech Constr. Corp., JV, LLC v. Dormitory Auth. of New York, 89 A.D.3d 819, 826
(App. Div. 2nd Dept. 2011).

38 Otis Elevator Co. v. W.G. Yates & Sons Constr. Co., 2016 U.S. Dist. LEXIS 26748, at *30 (N.D. Ala. Mar. 3, 2016)
(citing 5 Philip L. Bruner & Patrick J. O’Connor, ON ConsTRUCTION Law § 15:67 Westlaw (database updated August
2023)).

39 /d.

40 Cobb Mech. Contrs., Inc. v. Morganti Grp. Inc., 2007 U.S. Dist. LEXIS 108103, at *12 (S.D. Texas, Aug. 4, 2007).
41 Seeid.

42 5 Philip L. Bruner & Patrick J. O’Connor, On ConsTRucTION Law § 15:67 Westlaw (database updated August 2023).
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Issues... continued from page 8

actual check and involves creating a new document that mimics the appearance
of a legitimate check, often using sophisticated technology to replicate the details
of a genuine (often stolen) check.® On the other hand, an altered check refers to a
genuine check that has been modified in some way after it was originally issued.
This could involve changing the amount, the payee’s name, or other details on the
check to fraudulently redirect the funds or increase the amount.”

Courts have held that a counterfeit check, being a complete fabrication, does not fall
under the same category as an altered check.® The UCC and judicial interpretations
of the UCC differentiate between these two types of fraudulent checks in allocation of
ultimate liability for the fraudulent item. The depository bank warrants to the drawee
bank (the bank on which the check is drawn) that a check has not been altered but
does not guarantee against counterfeiting under the UCC.° This distinction becomes
material when evaluating the application of a presentment warranty under the UCC
(discussed below).

3. Forgery By Maker/Drawer Versus Forgery By Payee/Endorser

Forgery is distinct from counterfeits or alterations in some respects. Forgery is the
signing of the name of the someone without authority. That can be on the face of
the check (the signature of the drawer of the check) or on the back of the check
(the signature or endorsement by the payee or subsequent transferee/holder). A
counterfeit is often deemed a forged instrument as the signature of the drawer is
not a valid, authorized signature. It is usually an electronic or other reproduction of
a valid signature. The legal flaw in a counterfeit check is typically the unauthorized
and/or forged signature by the drawer of the check.

In contrast, an alteration does not involve changed signatures, but alterations in
the name of the payer or amount of the check. An otherwise valid check with a
valid signature actually affixed by the drawer becomes legally flawed because
of the unauthorized alteration after the drawer’s signing of the instrument. The
intended payee is changed to a fraudster or the amount is changed from the amount
authorized and intended by the drawer to a larger sum.

In the context of check forgery, the legal implications differ depending on whether
the forgery is the signature of the maker/drawer or the payee/endorser. When the
maker/drawer’s signature is forged, it generally means that the entire instrument is

6 Provident Sav. Bank, F.S.B. v. Focus Bank, 548 F. Supp. 3d 862 (E.D. Mo. 2021); see also United States v. Lewis,
560 F.2d 901 (8th Cir. 1977).

7 Provident Sav. Bank, 548 F. Supp. 3d at 868.
8 Provident Sav. Bank, 548 F. Supp. 3d at 868-69.
9 Provident Sav. Bank, 548 F. Supp. 3d at 867.
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invalid from the outset. This is because the drawer’s signature, which authorizes the
transaction, is forged, indicating that no valid transaction was ever authorized by the
supposed drawer. In such cases, the drawee bank may face liability for honoring a
check with a forged drawer’s signature, as there was never any legitimate instruction
to pay.”®

Conversely, when the forgery involves the payee or subsequent endorser, the
situation can be more complex. If the payee’s endorsement is forged, the UCC often
protects the drawee bank that pays the check in good faith, shifting the liability to
the depository bank.

4. Presentment Warranty Versus Transfer Warranty

Presentment warranties and transfer warranties serve distinct purposes in the
context of checks. Transfer warranties are made to the transferee of an instrument
and any subsequent collecting bank by a customer or collecting bank that transfers
an item and receives a settlement or other consideration. The UCC states:

a customer or collecting bank that transfers an item and receives a
settlement or other consideration warrants to the transferee and to any
subsequent collecting bank that: (1) the warrantor is a person entitled
to enforce the item; (2) all signatures on the item are authentic and
authorized; (3) the item has not been altered; (4) the item is not subject
to a defense or claim in recoupment (Section 3-305(a)) of any party
that can be asserted against the warrantor; and (5) the warrantor has
no knowledge of any insolvency proceeding commenced with respect
to the maker or acceptor or, in the case of an unaccepted draft, the
drawer; and (6) with respect to any remotely-created consumer item,
that the person on whose account the item is drawn authorized the
issuance of the item in the amount for which the item is drawn."

Essentially, any person or bank that receives a check for settlement warrants that
the check is valid and enforceable to any transferee (except the final drawee bank).
It is, practically, strict liability of the transferor to the transferee if the instrument is
not enforceable.

10 Bank Of Glen Burnie v. Loyola Fed. Sav. Bank, 648 A.2d 453 (1994); CDG Acquisition LLC v. Dollar Bank, No.
1:19CV1198, 2020 WL 2213870 (N.D. Ohio May 7, 2020).

11 UCC §4-207(a) (Am. L. InsT. & UniF. L. Comm’n 2022); see also UCC § 3-416(a) (Awm. L. INsT. & UNIF. L. Comm'N 2022).
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Presentment warranties are made at the time of presentment to a drawee bank
(the bank on which the check was drawn) by a party obtaining payment. The
UCC states:

if an unaccepted draft is presented to the drawee for payment or
acceptance and the drawee pays or accepts the draft, (i) the person
obtaining payment or acceptance, at the time of presentment, and
(i) a previous transferor of the draft, at the time of transfer, warrant
to the drawee that pays or accepts the draft in good faith that: (1) the
warrantor is, or was, at the time the warrantor transferred the draft, a
person entitled to enforce the draft or authorized to obtain payment or
acceptance of the draft on behalf of a person entitled to enforce the
draft; (2) the draft has not been altered; and [sic] (3) the warrantor has
no knowledge that the signature of the purported drawer of the draft is
unauthorized; and (4) with respect to any remotely-created consumer
item, that the person on whose account the item is drawn authorized
the issuance of the item in the amount for which the item is drawn."?

Presentment warranties primarily protect the drawee bank, ensuring that the draft
presented for payment or acceptance is properly endorsed. However, with respect
to other defects (i.e., the forgery of the drawer), the presenter only warrants that it is
not aware of any such defects.

5. Entrusted Individual Defense By Bank and Negligence by a
Customer

In cases where the check is defective in some way due to the wrongful actions by
individuals entrusted with certain responsibilities by the bank customer/drawer of
the check, section 3-405 of the UCC may be implicated. Similarly, under 3-406
of the UCC, the customer/drawer’s own negligence can give rise to a defense for
banks who pay the instrument in good faith. Both of these allow a drawer bank to
enforce a check that otherwise would be unenforceable against a customer.

Under UCC § 3-405, a bank can shift the loss to the employer/customer if it can
demonstrate that the employer entrusted the employee with the responsibility for the
instrument in question and that the bank acted in good faith in paying the instrument.
This defense is based on the rationale that the employer is in a better position to
prevent losses by carefully selecting and supervising employees.” Often referred to

12 UCC §4-208(a) (Am. L. InsT. & UNIF. L. Comm'n 2022); see also UCC § 3-417(a) (Am. L. INsT. & UNIF. L. Comm'n 2022).

13 Concord Servicing Corp. v. JPMorgan Chase Bank, N.A., No. CV-12-00438-PHX-JAT, 2014 WL 2865557 (D. Ariz.
June 24, 2014); Contour Indus. v. U.S. Bank, N.A., 437 Fed. App’x 408 (6th Cir. 2011); Severin Mobile Towing, Inc. v.
JPMorgan Chase Bank, N.A., 279 Cal. Rptr. 3d 854 (2021).
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as the “bookkeeper exception,” this defense requires that the employee actually be
entrusted with responsibility. Responsibility is defined as:

“Responsibility” with respect to instruments means authority (i) to
sign or indorse instruments on behalf of the employer, (ii) to process
instruments received by the employer for bookkeeping purposes,
for deposit to an account, or for other disposition, (iii) to prepare or
process instruments for issue in the name of the employer, (iv) to
supply information determining the names or addresses of payees of
instruments to be issued in the name of the employer, (v) to control the
disposition of instruments to be issued in the name of the employer,
or (vi) to act otherwise with respect to instruments in a responsible
capacity. “Responsibility” does not include authority that merely allows
an employee to have access to instruments or blank or incomplete
instrument forms that are being stored or transported or are part of
incoming or outgoing mail, or similar access.™

Additionally, UCC § 3-406 provides a defense for banks when an employer’s
negligence substantially contributes to a forgery or fraudulent endorsement, thereby
precluding the employer from asserting a claim against the bank."® The UCC further
has a burden shifting and fault allocation mechanism if both parties (i.e., the bank
and the customer) fail to exercise ordinary care. In such case, each party would bear
responsibility based on their respective allocated fault.

UCC 3-103 defines “ordinary care” as:

“Ordinary care” in the case of a person engaged in business means
observance of reasonable commercial standards, prevailing in the
area in which the person is located, with respect to the business in
which the person is engaged. In the case of a bank that takes an
instrument for processing for collection or payment by automated
means, reasonable commercial standards do not require the bank to
examine the instrument if the failure to examine does not violate the
bank’s prescribed procedures and the bank’s procedures do not vary
unreasonably from general banking usage not disapproved by [] Article
[3] or Article 4.

In other words, the bank can, in theory, have the customer enter into an agreement
that removes the bank’s obligation to review checks, detect forgeries, and prevent

14 UCC § 3-405(a)(3) (Am. L. Inst. & Unif. L. Comm’n 2022).
15 Mfrs. Hanover Trust Co. v. Mfrs. & Traders Trust Co., 571 N.Y.S.2d 726 (1991).
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fraud as long as the procedure does not vary “unreasonably” from generally banking
usage and is not disapproved by specific provisions of the UCC. As banks have
begun to uniformly move to this type of language in their account agreements, it
appears that “general banking usage” is moving toward or has moved to disclaiming
any responsibility for the review of fraudulent checks. What the bank did or did not do
in a particular case, whether the bank followed its internal procedure, and whether
the disclaimer runs afoul of one or more express provision of the UCC are important
considerations in evaluating the bank’s responsibility for a forged or altered check.

6. Bank Defenses Based on Security Services Offered for a Fee

Banks often utilize and/or provide customers the option of implementing certain
fraud prevention procedures or programs to minimize the risk of loss due to
unauthorized checks. Positive Pay and Payee Positive Pay are security software
programs that banks use to protect against fraudulent checks. These systems work
by matching the checks issued by a customer with those presented for payment; any
discrepancies found can lead to a check being flagged for review or rejected, thus
preventing fraud.

Positive Pay compares the amount of checks by check number to assure that the
presented check matches the amount approved by the customer. As fraudsters have
recognized this commonly used security feature, they have simply altered the payee,
leaving the check number and amount the same to avoid triggering the Positive
Pay review. Payee Positive Pay extends this protection by specifically verifying the
payee’s name against the list provided by the customer, adding an additional layer
of security. This service is particularly effective in identifying and preventing fraud
involving altered payee names and counterfeit checks.

Banks often use the existence of a Positive Pay agreement as a defense in claims
against them. In an account agreement between the bank and the customer, banks
often state that they are absolved of responsibility for a fraudulent check if the bank
offers and a customer fails to utilize a security service and the service, if utilized,
would have prevented the loss.

Under the UCC 4-103, banks and customers are free to enter into agreements that
alter their respective rights and obligations under the UCC, except a bank cannot
disclaim its obligation to act in good faith and to exercise ordinary care or to limit the
damages resulting from its failure to do so. Banks use this provision, along with their
account agreements, to attempt to shift responsibility for fraudulent checks to the
customer (and its insurer).

americanbar.org/tips


www.americanbar.org/tips
https://www.westlaw.com/Document/NAA6A3F40DA9711ED85BFECE078EE4486/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

NBA

AMERICANBARASSOCIATION F|de|ity & Surety Law Fall 2024

Tort Trial and Insurance
Practice Section

In response, customers may assert that the bank cannot disclaim their responsibility
for forged, altered, and other fraudulent items, as doing so, especially for a fee,
is disclaiming an obligation to act in good faith and exercise ordinary care. Two
cases have evaluated this issue in the context of Positive Pay, reaching somewhat
inconsistent, although not fully irreconcilable, outcomes.

First, in Cincinnati Ins. Co. v. Wachovia Bank, Nat. Ass’n, a federal district court in
Minnesota granted the bank’s motion for summary judgment based on the deposit
agreement’s provision that if the customer failed to implement any of the services
the bank offered to prevent payment of unauthorized checks, the customer was
precluded from asserting a claim against the bank for improper payment of checks.'®
The check in question had been stolen and its payee altered."” The court assessed
the cost and feasibility of implementing Positive Pay and determined that the
provision was reasonable under UCC § 4—-103." It found that Positive Pay would
have prevented the unauthorized transaction, and the customer failed to implement
Positive Pay although it was offered by the bank." Therefore, the claim asserted
against the bank was dismissed.?°

More recently, in Majestic Building Maintenance, Inc. v. Huntington Bancshares Inc.,
the Sixth Circuit reversed the lower court’s grant of a motion to dismiss in favor of the
bank based on a very similar account agreement provision. 2’ The Sixth Circuit held
that the plaintiff had adequately alleged that the provision was an effort to disclaim
the bank’s duties of good faith and ordinary care barred by UCC § 4-103, which
“would be considered manifestly unreasonable.”?? The court held:

Plaintiff states a plausible claim that it was unreasonable for Defendant
to absolve itself from liability for any fraudulent transaction that occurs
on a customer’s account when the anti-fraud products cost extra,
the nature of the anti-fraud products is not revealed, and when the
determination of what unauthorized transactions would have been
discovered or prevented is left unexplained.??

The court also questioned whether “by charging the customer additional fees for
these anti-fraud protection services, Defendant is effectively charging the customer
for something it should arguably do at no additional cost—which is to exercise its

16 Cincinnati Ins. Co. v. Wachovia Bank, Nat. Ass’n, 2010 WL 2777478 (D. Minn. July 24, 2010).

17 Id. at*1.

18 Id. at *5.

19 Id.

20 /d.

21 Majestic Building Maintenance, Inc. v. Huntington Bancshares Inc., 864 F.3d 455 (6th Cir. 2017).

22 Id. at 459.

23 Id. at 461.
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ordinary duty of care.”?* The Sixth Circuit indicated that the provision is potentially
enforceable, but only if the payor bank can show (1) that the service was known
and made available, (2) the customer elected not to utilize the service, and (3) the
service would have caught the fraud.?

This argument and related defense asserted by banks is completely foreclosed if
there is not an enforceable account agreement. Often, banks do not obtain signatures
from customers binding them to the account agreement. They use the use of the
bank’s services as tacit agreement to the terms of the account agreement. If the
account agreement is not binding on the customer or if the terms have changed
without agreement by the customer, the bank may have no defense regardless of
the other legal issues presented.

If a bank desires to fully disclaim responsibility for fraudulent checks through
provisions such as these and assuming courts will follow the Wachovia decision,
it would be well advised to (1) have the customer sign the account agreement or
documentation binding the customer to the terms of the account agreement and (2)
clearly offer and document rejection of the additional security service offered to the
insured. If sincerely attempting to prevent fraud rather than simply mitigating its own
risk, the bank would make every attempt to educate the customer and encourage the
customer to utilize its fraud prevention services. Even if all the other pre-requisites
are met, it remains the bank’s burden to prove that if the service had been utilized, it
would have actually prevented the fraud.

Conclusion

The issues discussed above are some of the more common issues faced by insurers
seeking to recover losses paid in relation to fraudulent, forged, and/or altered
checks. These are not all of the issues that may be presented. A careful review
of the Uniform Commercial Code as adopted in the jurisdiction at issue and the
documents signed by and/or binding on the customer is critical to each analysis.

24 Id. at 460.
25 Id. at461.
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Case Note... continued from page 9

In December 2004 and again in November 2005, the City discovered cracks in welds
performed by LB Steel.® As a result, the City required Walsh to fix the columns.® In
February 2008, Walsh and the City entered into a limited settlement agreement
in which Walsh agreed to conduct repairs to the columns at its own expense.'® In
November 2008, the City sued Walsh in lllinois state court for breach of contract
and contractual indemnity to recover the costs the City incurred to investigate and
remediate the defective welds."

In January 2010, Walsh tendered its defense of the City’s claims to the insurers
under the CGL Policies, based on the fact that, as explained above, Walsh was
named as an additional insured as required by the second-tier subcontract.”? The
insurers acknowledged receipt, but they never provided a final coverage decision
and never defended Walsh in the City’s lawsuit.”®

Walsh agreed to settle the City’s damages claims and then filed its own third-party
complaint against LB Steel for breach of contract." The lllinois state court found
for Walsh on the breach of contract claim and entered a judgment against LB Steel
in excess of $19,000,000." LB Steel then appealed and filed for bankruptcy.’® On
appeal, the lllinois appellate court affirmed Walsh’'s judgment against LB Steel.”
Walsh and LB Steel reached a bankruptcy settlement under which Walsh received
payment in excess of $3,000,000 and was allowed an unsecured claim against LB
Steel’s bankruptcy estate in excess of $24,000,000.'

In November 2015, LB Steel’s insurers sued Walsh in the Northern District of lllinois
and sought a declaration that (1) the CGL Policies did not cover Walsh’s judgment
against LB Steel or the subsequent bankruptcy settlement and (2) they did not have
a duty to defend Walsh in the City’s underlying suit against Walsh."®

Walsh asserted four counterclaims and sought (1) indemnification under the CGL
Policies for the $24,000,000 Walsh was seeking to recover from LB Steel, (2)
recovery of the attorneys’ fees and costs Walsh incurred in defending the City’s

8 Id.
9 Id.
10 /d.
11 Id.
12 Id.
13 Id.
14 Id.
15 Id. at 1039.
16 Id.
17 Id.
18 Id.
19 /d.
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claims, (3) indemnification of the $10,000,000 Walsh paid to the City under the
settlement and any additional costs incurred in remediating the defective welds, and
(4) sanctions.?°

The United States District Court granted the insurers’ motions for summary judgment
and also denied Walsh’s request for sanctions.?' Walsh then appealed to the United
States Court of Appeals for the Seventh Circuit.??

Analysis

Property Damage

On appeal, Walsh first argued that the district court erred when it determined the
CGL Policies did not cover Walsh’s damages.?® The Seventh Circuit emphasized that
all three of the CGL Policies only covered “damage to the property of others—not
to LB Steel’s own property.”?* Thus, in order to succeed on the coverage question,
Walsh would have needed to demonstrate some physical injury to “tangible property
beyond the steel elements fabricated by LB Steel.”®

Walsh argued that once the welds cracked, (1) the entire canopy became structurally
unstable and (2) the structural instability was a physical change to the canopy
system that increased the potential for collapse, which was in turn sufficient to
trigger coverage.?® However, the Court rejected this argument as Walsh offered no
evidence of the “structural instability” other than the cracked welds themselves and,
under lllinois law, an increased potential for future property damage does not itself
constitute property damage.? The Court explained that, where such damage has yet
to manifest, there is no “property damage” that triggers traditional CGL coverages.?®
Furthermore, Walsh took measures to prevent damage to other parts of the canopy
system and those costs were not recoverable under the policies.?*

Similarly, Walsh also argued that their damages were covered by the CGL Policies
because the elements manufactured by LB Steel were so intertwined with the
canopy structure that damage to the steel columns necessarily meant damage to

20 /d.

21 Id.

22 Id.

23 Id. at 1040.

24 [d.

25 Id. (emphasis in original)

26 Id. at 1041.

27 Id. at 1041 (discussing Traveler’s Ins. Co. v. Eljer Mfg., Inc., 757 N.E.2d. 481, 502 (lll. 2001)).
28 Id.

29 [d.
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the canopy as a whole.*® The Court rejected this argument and explained that when
the definition of property damage requires physical injury, economic injury is not
sufficient to show property damage. Moreover, Walsh had offered no evidence of
physical damage other than the cracked welds themselves.?' The Court explained
that, although Walsh suffered economic losses while retrofitting the defective steel
columns, the defects in the columns did not require Walsh to disassemble the entire
canopy and completely start over.*? The Court noted, however, “The outcome may
be different if physical abnormalities in the columns required Walsh to disassemble
the canopy and start anew, but that was not the case.”*

From a policy standpoint, the Court concluded that all of Walsh’s damages were
limited to LB Steel’s own defective work and to find coverage in this case would
mean that manufacturers like LB Steel could perform defective work without
consequence, knowing that they could later recover any adverse judgments under
their CGL policies.>*

Duty to Defend

The second argument that Walsh raised on appeal was that the district court erred
when it found that the insurers owed no duty to defend them in the City’s underlying
suit against Walsh.?® The Seventh Circuit prefaced their analysis by explaining
that courts determine the duty to defend by looking only at the insurance policy
and the complaint for which defense is sought.* Thus, in order to succeed on the
duty to defend question, Walsh needed to show that the City’s claims against them
contained allegations that potentially fell within policy coverage.®” In other words, the
City’s allegations needed to somehow indicate that there might have or could have
been damage to parts of the canopy not supplied by LB Steel because, as explained
above, LB Steel's CGL policies only covered damage to the property of others—not
to LB Steel’'s own property.*®

To this point, Walsh relied on the City’s conclusory statement that its damages
included costs associated with “repair.”*® According to Walsh, this language should
have been sufficient enough to put the insurers on notice that the defective welds

30 /d.

31 Id. at 1042.

32 Id.

33 Id.

34 Id. at 1041.

35 [d. at 1040.

36 /d. at 1043 (discussing Pekin Ins. Co. v. St. Paul Lutheran Church, 78 N.E.3d 941, 951 (lll. App. Ct. 2016)).
37 Id.

38 Id.

39 Id.

americanbar.org/tips


www.americanbar.org/tips
https://www.westlaw.com/Document/If401ca9dd39b11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1042
https://www.westlaw.com/Document/If401ca9dd39b11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If401ca9dd39b11d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1041
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1040
https://www.westlaw.com/Document/If7d503d0064411efb87b819cf0cb024b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_1043
https://www.westlaw.com/Document/I23c9e530d30511e6baa1908cf5e442f5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7902_951
https://www.westlaw.com/Document/I23c9e530d30511e6baa1908cf5e442f5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I23c9e530d30511e6baa1908cf5e442f5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I23c9e530d30511e6baa1908cf5e442f5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

NBA

AMERICANBARASSOCIATION F|de|ity & Surety Law Fall 2024

Tort Trial and Insurance
Practice Section

may have caused physical damage to non-LB Steel elements, thereby potentially
implicating the CGL Policies and thereby triggering the duty to defend.*® However,
the Court rejected this argument and explained that the City’s complaint made it
clear that the “repairs” were made to defective welds themselves and not to other
canopy elements.*’ The Court also highlighted that the City’s complaint did not
suggest the possibility that LB Steel's defective welds might have caused damage
to other parts of the canopy system.?

From a policy standpoint, the Court concluded that if it accepted Walsh’s theory,
an insurer would have a duty to defend any lawsuit where the complaint contains a
generalized statement of damages or a conclusory request for relief.*?

Sanctions

Lastly, Walsh argued that the district court should have imposed sanctions on the
insurers pursuant to an lllinois statute (215 Ill. Comp. Stat. 5/155(1)).#4 Sanctions can
be imposed when there is “an unreasonable delay in settling a claim, and it appears
to the court that such action or delay is vexatious and unreasonable.”® The Court
explained that it is not unreasonable to litigate a bona fide dispute, and because
the insurers’ position prevailed, the dispute was bona fide and sanctions were not
warranted.®

Concurrence in Part

The concurring opinion agreed with the majority that the defective welds were not,
and did not cause, “property damage” under the CGL Polices.*” However, the opinion
dissents as it pertains to the majority’s decision that there was no duty to defend.*®
The dissenting opinion asserted that an insurer can refuse to defend only if the
underlying complaint precludes any possibility of coverage under the policy.*® The
dissent posits that the City’s complaint did not preclude any possibility of coverage
under the policy, as the complaint’s silence on the issue of damages for elements
other than the welds was not an admission that there was no possible physical
damage to other elements of the canopy.®°

40 /d. at 1044.

41 Id.

42 Id.

43 Id.

44 |d. at 1040.

45 Id. at 1045 (quoting 215 Ill. Comp. Stat. 5/155(1)).
46 Id.

47 Id. (Scudder, J., concurring in part and dissenting in part).
48 Id.

49 Id. at 1046.

50 /d. at 1046-47.
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Conclusion

lllinois law contemplates that there may be scenarios in which a second-tier
subcontractor’s CGL insurers must defend and/or indemnify a general contractor
against claims arising from the second-tier subcontractor's work. This ruling
illustrates that both the duty to defend and the duty to indemnify depend on the
specific coverage provided by the insurers and the specific types of property damage
atissue. In cases where an insurance policy requires damage to property other than
the property of the insured in order for coverage to be triggered, a general contract
may need to show actual, manifested, physical damage of property other than that
of the second-tier subcontractor’s work in order to trigger the insurer’s defense and/
or indemnity obligations.
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