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The Correlation Between Supplementation
Claims And The “Balance of the Contract
Price” And The “Contract Sum”

. Introduction

This article focuses on the correlation between supplementation claims and the
definitions of the terms “Balance of the Contract Price” and the “Contract Sum.” This
article focuses on supplementation claims that arise out of the following commonly
used AIA documents:

* The AIA Document A101-2017 Standard Form of Agreement Between
Owner and Contractor where the basis of payment is a Stipulated Sum (the
“Construction Contract”);

* The AIA Document A201-2017 General Conditions of the Contract for
Construction (the “General Conditions”); and

* The AIA Document A312-2010 Performance Bond (the “Performance

Bond”).
Read more on page 21
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Chair Message

What makes FSLC truly extraordinary is not only the knowledge we share but the
community we have built together. As | begin my term as Chair for 2025-2026, | am
inspired by the dedication of our members and energized by the opportunities we
have to advance our mission in the year ahead.

Each Chair builds upon the successes of their predecessor, and on behalf of the
entire FSLC Leadership Team | want to express our heartfelt gratitude to Blake
Wilcox for his vision, dedication, and remarkable contributions this past year. My
goal is to sustain that momentum, working together to ensure FSLC continues to be
the premier resource and community for fidelity and surety professionals.

Our strength lies in the countless volunteers who bring their passion, expertise,
and energy to FSLC every day. From our dynamic Divisions to our dedicated
Subcommittees, it is their commitment that drives our success. | encourage you to
review our updated FSLC Leadership Chart, available in the Members Portal on the
ABA-FSLC website, which highlights the colleagues working tirelessly behind the
scenes. Refer to it if you have questions about our structure, want to know who to
contact, or are looking for ways to get involved—your participation is what makes
our organization thrive.

We have already launched the year with remarkable momentum. Our recent Fall
Fidelity Conference in Chicago, The Modern Fidelity Claim: Understanding the
Impact of Technology, was a groundbreaking program built around the release of our
new Modern Fidelity Claim Deskbook. Attendees explored the evolving challenges
of electronic crime, Al-driven fraud, and complex digital claims—gaining insights
that will shape the future of our profession. A heartfelt thank you to Co-Chairs Toni
Scott Reed, Theresa Gooley, and Sarah Clark for organizing and leading such an
exceptional program.

Looking ahead, | invite you to join us for the 2026 FSLC Midwinter Meetings and
Conference at the JW Marriott in Washington, D.C., January 21-23. This year’s
three extraordinary programs are designed to challenge, educate, and inspire:

e Construction Program: The Mega Project Effect: Lessons on Navigating
Risk and Complexity Across the Construction and Surety Spectrum

» Surety Program: High Stakes Surety: Reducing Risks and Mastering
Claims in the Era of Mega Projects

* Fidelity Program: Navigating the New Era of Commercial Crime: Bigger
Claims, Smarter Criminals, Higher Stakes
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Bruce Corriveau serves as an As-
sistant Vice President in Travelers’
Bond and Specialty Insurance, Con-
struction Services Claim Division.
Bruce manages a team of lawyers
and claim professionals located in
Hunt Valley, MD, who are responsi-
ble for handling surety bond claims
arising on accounts written out of the
Mid-Atlantic, Mid-West and Florida/
Puerto Rico Underwriting Regions.
His regular duties include directly
supervising claim professionals and
providing legal advice to underwrit-
ers on interpretation and drafting of
construction contracts and surety
bonds. Bruce is responsible for re-
solving the highest complexity/larg-
est loss surety bond claims, includ-
ing large scale multi-project defaults,
complex commercial transactions,
bankruptcy work-outs, and high-ex-
posure litigation.
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The relationships you build through FSLC are as valuable as the knowledge you
gain. | encourage you to attend our conferences, engage in committees, and
connect with colleagues across the country to strengthen your network and grow
your career. Follow FSLC on Linkedin — ABA TIPS to stay informed, share our
updates, and help amplify the incredible work being done by our FSLC community. |
also welcome your ideas—by email, phone, or in person—because your voice and
vision will help shape the next chapter of FSLC.

| look forward to seeing you at upcoming programs and sharing in all that we will
accomplish together.

Connect with
Fidelity & Surety Law

website

Stay Connected
with TIPS

We encourage you to stay up-to-date on important Section news, TIPS meetings and
events and important topics in your area of practice by following TIPS on X @ABATIPS,
joining our groups on LinkediIn, following us on Instagram, and visiting our YouTube
page! In addition, you can easily connect with TIPS substantive committees on these
various social media outlets by clicking on any of the links.
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Chair

Bruce Corriveau
Travelers

10 North Park Dr, Ste 300
Cockeysville, MD 21030-1828
(443) 878-0752
beorrive@travelers.com

Chair-Elect

Amy Bentz

Bentz Law Firm PC
Washington Center Building
680 Washington Rd, Ste 200
Pittsburgh, PA 15228-1948
(412) 563-4500
aebentz@bentzlaw.com

Immediate
Past Chair

John Blake Wilcox
Liberty Mutual Group

1001 Fourth Ave, FI 38

Seattle, WA 98154

(206) 473-3264
blake.wilcox@libertymutual.com

Council
Representative

Christopher Ward
Clark Hill PLC

2600 Dallas Pkwy, Ste 600
Frisco, TX 75034-8698
(214) 651-4722
cward@clarkhill.com

Diversity
Vice-Chairs

David Bresel

Markel

92 E Via Plaza Nueva
Santa Fe, NM 87507-8069
(410) 559-8715
dbresel@gmail.com

Morgan Fletcher
CHUBB

202B Halls Mill Road
Whitehouse Station, NJ 08889
(973) 651-8464
mfletcher112@gmail.com

Christopher Joseph
Adams and Reese LLP

450 Laurel St, Ste 1900

Baton Rouge, LA 70801-1820
(504) 390-5804
christopher.joseph@arlaw.com

Membership
Vice-Chairs
Emory Allen

Clark Hill PLC

2600 Dallas Parkway, Ste 600

Frisco, TX 75034
eallen@clarkhill.com

Michael Cronin

Markel Surety

9500 Arboretum Bivd, Ste 400
Austin, TX 78759-6320

(512) 684-3449
Michael.Cronin@Markel.com

Melissa Lee

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9372
mlee@manierherod.com

Amanda Marutzky

Watt Tieder Hoffar & Fitzgerald LLP
4 Park Plz, Ste 1000

Irvine, CA 92614-2552

(949) 852-6700
amarutzky@watttieder.com

Scope Liaison

Aaron Greenbaum
Pusateri Johnston Guillot &
Greenbaum

1100 Poydras St, Ste 2250

New Orleans, LA 70163-2300
(504) 620-2370
aaron.greenbaum@pjgglaw.com

Technology
Vice-Chairs
Gretchen Eck

2105 S Bates Ave

Springfield, IL 62704-4363

(847) 3967101
Gretchen.Eck@LibertyMutual.com

Matthew Kalin
Travelers

350 Granite St, Ste 1201
Braintree, MA 02184-4999
(617) 7216625
kato02467@yahoo.com

Brian Rice

Riskscape Strategies, LLC
5415 N Sheridan Rd, #5403
Chicago, IL 60640

(917) 561-0171
brice@riskscapellc.com

Newsletter
Editors-in-Chief
Omar Harb

Old Republic Surety Company
18500 W Corporate Dr, Ste 170
Brookfield, WI 53045-6309
(248) 938-6791
oharb@orsurety.com

Patrick Kingsley

Stradley Ronon Stevens & Young,
LLP

2005 Market St, Ste 2600
Philadelphia, PA 19103-7018
(215) 564-8029

Fax: (215) 564-8120
pkingsley@stradley.com

Jarrod Stone

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 244-0030

Fax: (615) 242-4203
jstone@manierherod.com

Newsletter
Executive Editor

Christopher Ward
Clark Hill PLC

2600 Dallas Pkwy, Ste 600
Frisco, TX 75034-8698
(214) 651-4722

Fax: (214) 659-4108

ABA Staff

Jeane Dubose

American Bar Association

321 N Clark St, F1 18

Chicago, IL 60654-4740

(312) 988-5631
Jeane.DuBose@americanbar.org

Vice-Chairs

Christine Alexander

Arch Insurance Group Inc

1600 Cherry St, Ste 1500
Philadelphia, PA 19102

(215) 606-1596
calexander@archinsurance.com

Luis Aragon

Liberty Mutual Group

1001 4th Ave, Ste 3300
Seattle, WA 98154-1125

(206) 473-6812
luis.aragon@libertymutual.com
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Will Beasley

Merchants Bonding

5502 Vanderbilt Ave

Dallas, TX 75206-6026
wbeasley@merchantsbonding.com

Lisa Block

20 Cardinal Ct

Kendall Park, NJ 08824-1401
(732) 690-0365
kcablock@gmail.com

Jonathan Bondy

Chiesa Shahinian & Giantomasi PC
105 Eisenhower Parkway
Roseland, NJ 07068

(973) 530-2052
jbondy@csglaw.com

Lee Brewer

Lipson Neilson PC

6524 Portrait Cir
Columbus, OH 43081-7027
(614) 228-6131
Ibrewer@lipsonneilson.com

Charles Brinkley
Berkley Financial Specialists
4031 Norwich Dr

Garland, TX 75043-7287
(214) 205-1061
abrinkley@berkleyfs.com

Jonathan Burwood

Watt Tieder Hoffar & Fitzgerald LLP
175 Federal St, Ste 1225

Boston, MA 02110-2221

(857) 504-1140
jburwood@watttieder.com

Connor Cantrell

The Hustead Law Firm
4643 S Ulster St, Ste 1250
Denver, CO 80237-4307
(303) 721-5000
cle@thlf.com

Ellen Cavallaro

Berkley Surety

412 Mount Kemble Ave, Ste 310n
Morristown, NJ 07960-6669
(973) 7755041
ecavallaro@berkleysurety.com

Christina Craddock

Liberty Mutual Group

3011 Sutton Gate Dr, Ste 300
Suwanee, GA 30024-4476

(678) 4173913
Christina.Craddock@LibertyMutual.com
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Kimberly Czap

Philadelphia Indemnity Insurance
Company

PO Box 3636

Bala Cynwyd, PA 19004-3636
(610) 227-1438
kimberly.czap@phly.com

Matthew Davis
Paskert Divers Thompson
100 N Tampa St, Ste 3700
Tampa, FL 33602-5835
(813) 229-3500
mdavis@pdtlegal.com

Jessica Derenbecker
Arch Insurance Company
440 Beverly Garden Dr
Metairie, LA 70001-2108
(504) 427-7794
jderenbecker@gmail.com

CharCretia Di Bartolo
Liberty Mutual Group

25 Sparhawk Ter

Marblehead, MA 01945-1522

(978) 539-3645
Charcretia.DiBartolo@libertymutual.com

Ryan Dry

Dry Law PLLC

909 18th St

Plano, TX 75074-5830
rdry@drylaw.com

Robert Duke

Markel Surety

8161 Maple Lawn Blvd, Ste 120
Fulton, MD 20759

(240) 709-3281
robert.duke@markel.com

Nina Durante

Liberty Mutual Group

PO Box 34526

Seattle, WA 98124-1526

(206) 4735237
nina.durante@libertymutual.com

Rebecca Farina

770 Maine Ave SW, Apt 912
Washington, DC 20024-2599
(213) 952-6645
becky.farina@zurichna.com

Jennifer Fiore

Dunlap Fiore LLC

6700 Jefferson Hwy, Blg 2
Baton Rouge, LA 70806-8287
(225) 282-0652
jfiore@dunlapfiore.com

Robert Flowers
Travelers

1 Tower Sq, MN0O6
Hartford, CT 06183-0001
(860) 277-7150
rflowers@travelers.com

Regina Gaebel

Allianz Trade

662 S Edgewood Ave

Elmhurst, IL 60126-4614

(630) 728-7342
regina.gaebel@allianz-trade.com

Drew Gentsch
Whitfield & Eddy PLC

699 Walnut St, Ste 2000
Des Moines, IA 50309-3948
(515) 246-5514
gentsch@whitfieldlaw.com

Jeffrey Goldberg

1811 Ridgelee Rd

Highland Park, IL 60035-4348
(847) 273-1268
jeff_goldberg@swissre.com

David Grycz

20087 N Park Hill Ct
Deer Park, IL 60010-3655
(312) 360-1566
david.grycz@rlicorp.com

Omar Harb

Old Republic Surety Company
18500 W Corporate Dr, Ste 170
Brookfield, W1 53045-6309
(248) 938-6791
oharb@orsurety.com

David Harris

Bovis, Kyle, Burch & Medlin, LLC
200 Ashford Center North, Ste 500
Atlanta, GA 30338

(678) 338-3931
dah@boviskyle.com

Stacy Hipsak Goetz
Liberty Mutual Group

2815 Forbs Ave, Ste 102

Hoffman Estates, IL 60192-3702
(847) 396-7140
stacy.hipsakgoetz@libertymutual.
com

Michael Hurley

Berkley Surety

412 Mount Kemble Ave, Ste 310N
Morristown, NJ 07960-6669
(973) 775-5040
mhurley@berkleysurety.com

Patrick Hustead

The Hustead Law Firm
4643 S Ulster St, Ste 1250
Denver, CO 80237-4307
(303) 721-5000
pgh@thlf.com

Brian Kantar

Chiesa Shahinian & Giantomasi PC
105 Eisenhower Parkway
Roseland, NJ 07068

(973) 5302112
bkantar@csglaw.com

Patrick Kingsley
Stradley Ronon Stevens

& Young LLP

2005 Market St, Ste 2600
Philadelphia, PA 19103-7018
(215) 564-8029
pkingsley@stradley.com

Christina Kocke
Zurich North America
215 Savanna Drive
Luling, LA 70070

(504) 258-8509
tina.kocke@zurichna.com

Todd Lerner

Travelers

10 North Park Dr

Hunt Valley, MD 21030-1841
tlerner@travelers.com

Eric Levine

Crum & Forster

305 Madison Ave
Morristown, NJ 07960-6117
(973) 4906732
eric.levine@cfins.com

Natalie Lewis

J.S. Held, LLC

55 Roswell St, Ste 300
Alpharetta, GA 30009-1979
(678) 530-7440
Natalie.Lewis@jsheld.com

Philip Lichtman

Mills Law Group

1397 Carroll Dr NW, Ste 100
Atlanta, GA 30318-3601
(813) 843-3131
klichtman@mills-legal.com

Gina Lockwood

Merchants Bonding Company

140 Lawton Rd

Riverside, IL 60546-2357
glockwood@merchantsbonding.com
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Christopher McKibbin
FCLLLP

400 University Ave, Ste 2001
Toronto, ON M5G 1S5

(416) 596-8331
cmckibbin@fcl-law.com

Shane Mecham

The Levy Craig Law Firm PC
4520 Main St, #1600
Kansas City, MO 64111

(816) 460-1810
smecham@levycraig.com

Michael Morano
McElroy Deutsch Et Al
1300 Mount Kemble Ave
Morristown, NJ 07960-8009
(973) 425-4174
mmorano@mdmc-law.com

Kyle Murphy

IAT Insurance Group

10490 Little Patuxent Pkwy, Ste 600
Columbia, MD 21044-4941

(443) 660-7377
kyle.murphy@iatinsurance.com

Steven Nelson
Markel Surety

7943 Caruth Ct

Dallas, TX 75225-8125
(512) 330-1850
steve.nelson@markel.com

Robert Niesley

Watt Tieder Hoffar & Fitzgerald LLP
4 Park Plz, Ste 1000

Irvine, CA 92614-2552

(949) 852-6700
rniesley@watttieder.com

Robert O’'Brien

Liberty Mutual Group

273 Palm Springs Dr

Fairfield, OH 45014-8636

(513) 867-3718
robert.obrien@libertymutual.com

Mark Oertel

Lewis Brisbois Bisgaard & Smith
LLP

633 W 5th St, Ste 4000

Los Angeles, CA 90071

(213) 250-1800
mark.oertel@lewisbrisbois.com
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Scott Olson

Nicholson Professional Consulting,
Inc.

901 S Mopac Expressway

Building 1, Ste 300

Austin, TX 78746

(512) 9139903
scott.olson@npcius.com

Dolores Parr

SDC CPASLLC

5 Pepperdine Cir
Catonsville, MD 21228-5372
(410) 227-2794
parrsherin@gmail.com

Mary Jean Pethick

Zurich North America

600 Red Brook Blvd, Ste 600
Owings Mills, MD 21117

(610) 209-9794
mary.jean.pethick@zurichna.com

Derek Popeil

Chubb

202 Halls Mill Rd

White Hse Sta, NJ 08889-3435
(908) 903-3182
dpopeil@chubb.com

Alana Porrazzo

Jennings Haug Keleher McLeod
Waterfall LLP

2800 N Central Ave, Ste 1800
Phoenix, AZ 85004-1049

(602) 234-7800
alp@jhkmlaw.com

Jeffrey Price

1506 Beckham Dr, Ste 900
Brentwood, TN 37027-1481
(615) 473-5539
jeffrey.price@phly.com

Denise Puente

Simon Peragine Smith & Redfearn
LLP

1100 Poydras St, Ste 3000

New Orleans, LA 70163-3000
(504) 569-2983
denisep@spsr-law.com

Lauren Rankins

Taft Stettinius & Hollister LLP
10 S Wacker Dr, Ste 1100
Chicago, IL 60606-7485
(312) 836-4018
Irankins@taftlaw.com

Edward Reilly

20 Overhill Road
Summit, NJ 07901
(908) 432-9109
ereilly0523@gmail.com

Fred Rettig

State Farm Insurance

One State Farm Plaza, A-3
Bloomington, IL 61710-0001
(309) 766-5051
fred.rettig.c8f1@statefarm.com

Kenneth Rockenbach
Liberty Mutual Group

1001 4th Ave, # 38

Seattle, WA 98154-1119

(206) 4733350
kenneth.rockenbach@libertymutual.
com

Beth Rotenberg

23 Canterbury Rd
Denville, NJ 07834-9630
(973) 490-6574
beth.rotenberg@cfins.com

Chad Schexnayder
Jennings Haug Keleher McLeod
Waterfall LLP

2800 N Central Ave, Ste 1800
Phoenix, AZ 85004-1049

(602) 234-7830

CLS@JHC.Law

John Sebastian

Watt Tieder Hoffar & Fitzgerald LLP
10 S Wacker Dr, Ste 1100

Chicago, IL 60606-7485

(312) 219-6900 EXT 6912
jsebastian@watttieder.com

Ryan Springer

Emc Insurance

717 Mulberry St, FI 10

Des Moines, IA 50309-3810
(515) 345-7506
ryan.j.springer@emcins.com

Jarrod Stone

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9314
jstone@manierherod.com

Rodney Tompkins

RJT Construction Inc Consulting
Service

1 Park Plaza, Ste 600

Irvine, CA 92614

(949) 419-3840
rodneyjr@rjtconstruction.com

Rachel Walsh

Liberty Mutual Group

401 Plymouth Road, Ste 450
Plymouth Meeting, PA 19462
(504) 756-1673
Rachel.walsh@libertymutual.com

Taylor Ward

Zurich North America
1055 Pine St, Apt 441
Nashville, TN 37203-4275
(615) 5093053
taylor.ward@zurichna.com

Justin Wear

Clark Hill PLC

901 Main St, Ste 6000
Dallas, TX 75202-3748
jwear@clarkhill.com

Ryan Weeks

Paskert Divers Thompson
100 North Tampa St, Ste 3700
Tampa, FL 33602

(813) 229-3500
rweeks@pdtlegal.com

Gregory Weinstein
Weinstein Radcliff Pipkin LLP
8350 North Central Expy, Ste 1550
Dallas, TX 75206

(214) 865-6126
gweinstein@weinrad.com
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Jennifer Whritenour

Intact Insurance Surety Group
One State St Plaza, 31st FI

New York, NY 10004

(973) 9535946
jwhritenour@intactinsurance.com

Scott Williams

Manier & Herod

1201 Demonbreun St, Ste 900
Nashville, TN 37203-3140
(615) 742-9370
swilliams@manierherod.com

Douglas Wills

Chubb

436 Walnut Street, WA10A
Philadelphia, PA 19106
(215) 6401835
dwills@chubb.com

Grace Winkler Cranley
Dinsmore & Shohl LLP

222 W Adams St, Ste 3400
Chicago, IL 60606

(312) 775-1744
grace.cranley@dinsmore.com

Douglass Wynne

Simon Peragine Smith & Redfearn
LLP

1100 Poydras St, Ste 3000

New Orleans, LA 70163-3000
(504) 569-2030
dougw@spsr-law.com

John Yi

Tokio Marine - HCC

801 S Figueroa St, Ste 700
Los Angeles, CA 90017-2523
(310) 957-3173
jyi@tmhcc.com

Frederick Zauderer

3801 Hudson Manor Ter, Apt 5R
Bronx, NY 10463-1107

(917) 301-3199
fmz3801@aol.com
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FSLC 2026 Midwinter Conference

From The Nation’s Capital: Exploring Risk, Claims And Complexity
Across Three Signature FSLC Programs

Make your plans now to attend the 2026 FSLC Midwinter Meetings and Conference
in Washington, DC on January 21 through 23, 2026, where professionals across
construction, surety, and fidelity will gather to tackle today’s most pressing
challenges. Set against the nation’s capital—a city of iconic monuments, timeless
architecture, and enduring inspiration—our three signature programs provide
unmatched opportunities to gain practical insights, connect with industry leaders
and colleagues, and navigate the challenges of today while preparing for tomorrow.

Construction and Surety Programs — Mega Projects in Focus

This year, we're tackling mega projects—construction ventures exceeding $1 billion—
and their impact across the construction and surety spectrum. With project size and
complexity growing rapidly and trillions of dollars in public work-in-place, the stakes have
never been higher. Surety bonds underpin these massive projects, with the attendant
risks of complex and high-exposure claims and disputes. Panels will explore this high-
stakes landscape from practical, technical, and legal perspectives, providing lessons
and strategies that are applicable across projects of all shapes and sizes.

Thursday — Construction Program
The Mega Project Effect: Lessons on Navigating Risk and Complexity
Across the Construction and Surety Spectrum

The Construction Program will highlight mega projects and apply the lessons
learned into strategies for controlling risk and achieving successful outcomes across
construction projects of all types and scale. Speakers include leaders from some
of the nation’s largest contractors involved in delivering complex mega projects,
public owners, engineering firms, construction and surety attorneys, and in-house
claim professionals. Panels will explore delivery methods, the design relationship,
alternative design arrangements such as delegated design and design-assist,
differing site conditions, and scheduling and delay. The program will conclude with
a special presentation addressing emerging threats from cyber risk and mitigation
strategies for today’s increasingly digital construction environment.

Friday — Surety Program
High Stakes Surety: Reducing Risks and Mastering Claims in the Era of
Mega Projects

As sureties increasingly bond larger projects, the effects flow down to middle and
smaller contractors. This program addresses the unique and heightened risks of
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mega-projects from the perspective of the surety—with front-end risk management
insights from leading surety company executives, to back-end claims handling and
litigation management for high-dollar disputes. Sessions will explore the surety
investigation process, completion alternatives by the surety, complex recovery and
subrogation rights of the surety, and a special session on trial strategies with
insights from industry-leading jury consultants. We will also feature a full panel of
judges from federal and state courts, providing candid insights on effective trial
strategies, emerging legal trends, best practices in courtroom advocacy, judicial
decision-making, advice for young lawyers, and other wisdom from their view on the
bench. The program emphasizes lessons from mega projects that can be applied to
improve risk management and claims handling on projects of any size.

Fidelity Program — Thursday and Friday Morning

Navigating the New Era of Commercial Crime: Bigger Claims, Smarter
Criminals, Higher Stakes

Commercial crime claims have overtaken financial institution bond matters as the
primary focus of fidelity professionals. These claims are not only more numerous than
ever before, but they also involve larger exposures and increasingly sophisticated
schemes. Fraudsters are leveraging emerging technologies at light speed, while
insureds’ efforts to protect against their schemes are not keeping pace.

This program features an updated edition of the Commercial Crime Insurance Claims
book—its first revision in more than a decade—and brings together distinguished
speakers to examine today’s most significant substantive issues under commercial
crime policies. Attendees will gain insight into the most common challenges facing
insurers in 2026 and

beyond, and will learn

practical strategies

for  navigating this

fast-changing  claims

environment. Essential

for claims professionals,

outside counsel, and

consultants alike,

this  program offers

valuable guidance for

both newcomers to

the field and seasoned

veterans.
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Apportionment Of Mechanic’s Lien Rights To
Particular Subdivision Lots And Implications
For Payment Bond Sureties

Introduction

Imagine a scenario where a subcontractor has furnished labor, materials, and/or
equipment for use in the construction of all facets of a subdivision but did not assert
its mechanic’s lien rights until a few lots remain unsold. This Article discusses the
issue of whether, in that scenario, the mechanic’s lien would be limited to and/or
must be apportioned with respect to the labor, materials, and/or equipment the
subcontractor furnished for each remaining lot or whether the mechanic’s lien would
allow the subcontractor to recover its entire debt from the remaining lots.

Like many things in the law, the answer varies from jurisdiction to jurisdiction.
Obviously, the issue is of import to the payment bond surety as the validity, scope,
and extent of a mechanic’s lien (or lack thereof) could impact the surety’s obligations
under its bond and/or the rights to which the surety may equitably subrogate.
Consequently, this article describes the lowa case law that would govern the
foregoing scenario, which reflects the majority rule that a subcontractor’s mechanic’s
lien rights would be limited to and/or must be apportioned by the labor, materials,
and/or equipment the subcontractor furnished in relation to the remaining lots. This
article also examines some outlier jurisdictions that do not follow the majority rule.

The Rule Of Apportionment In lowa

It is the well-settled rule in lowa that, when a lien concerns multiple parcels of land,
the burden is on the lien claimant to show what labor, material, and/or equipment
was furnished for each parcel.' Such a requirement arises from principles of equity,
“which require paying for work done or materials delivered.”? As will be discussed
below, lowa’s apportionment requirement is consistent with the majority approach.
Where multiple lots are involved, “each building has been held subject to the lien
only to the extent of what was done or furnished therefore, and each lot only to the
extent of what was done or furnished for the building or improvement thereon.”
Thus, the “lien may not exceed the extent to which those specific lots benefited.™
Read more on page 31

Williams v. Judd-Wells Co., 59 N.W. 271, 272 (lowa 1894).

2 Indus. Steel Constr., Inc. v. Burlington N. Santa Fe Ry. Co., No. 313CV00067SMRHCA, 2015 WL 12776590, at
*16 (S.D. lowa June 1, 2015).

56 C.J.S. Mechanic’s Liens, § 228 (2019).
4 Id.
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Don’t Overthink It — The Mechanics Of
Arbitrator Disclosures

Lawyers often “overthink the law.” Such “overthinking” sometimes results in game-
changing legal theories or strategies through which lawyers provide the most value
to their clients. But, as they say, there can be too much of a good thing. In the pursuit
of understanding the nuances and complexities of the law, the obvious — and often
best — theory or strategy can be missed. This happens to all of us, young and old.
| contend that such “overthinking” sometimes does more harm than good in the
context of arbitrator disclosures.

The Importance of Arbitrator Disclosures

The importance of arbitrator disclosures is universally recognized across major
arbitration institutions, including the leading commercial providers of arbitration
services — the American Arbitration Association (AAA) and Judicial Arbitration and
Mediation Services (JAMS). These organizations have established strong rules in
an effort to ensure the integrity and fairness of arbitration proceedings by mandating
comprehensive disclosure requirements for arbitrators.

For example, the AAA Construction Industry Arbitration Rules require that
arbitrators disclose any circumstances that might give rise to justifiable doubts about
their impartiality or independence. This includes “any financial or personal interest in
the result of the arbitration or any past or present relationship with the parties or their
representatives.” Rule R-19 specifically states “the obligation shall remain in effect
throughout the arbitration,”? thereby allowing parties to evaluate potential biases and
make informed decisions regarding an arbitrator’s suitability.®

Similarly, JAMS has established comprehensive rules regarding arbitrator
disclosures. Under JAMS Rule 15, arbitrators are required to disclose any
information that might reasonably affect theirimpartiality or create an appearance
of bias.* This includes any personal or professional relationships with the parties
or their counsel.’ Like AAA, JAMS emphasizes the duty of disclosure is ongoing,

Read more on page 34

1 AAA Construction Industry Arbitration R-19(a).
2 Id.

3 See Applied Indus. Materials Corp. v. Ovalar Makine Ticaret Ve Sanayi, A.S., 492 F.3d 132, 138-39 (2d Cir.
2007).

4 See also JAMS Arbitration Rule 15(h) (requiring disclosure in “any circumstance likely to give rise to justifiable
doubt as to the Arbitrator’s impartiality or independence, including any basis or any financial or personal interest
in the result of the Arbitration or any past or present relationship with the parties or their representatives”).

5 d
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2025 TIPS Fidelity And Surety Sponsors

As we wrap up 2025, we want to once again thank this all-star lineup of top-tier Sponsors for the 2025 Fidelity and
Surety Law Conference season. This support by so many distinguished Sponsors is a testament to FSLC'’s reach and
impact of FSLC’s indusry-setting standard of excellence. We feel privileged to have the support of such a distinguished
group of law firms and companies. —Bruce Corriveau, FSLC Chair, 2025-2026.

Section Sponsor

Diamond Sponsor

Emerald Sponsors

Ruby Sponsors

Sapphire Sponsors
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Showcase Your Brand. Strengthen Your
Network. Partner With FSLC.

If you are a law firm, consultant, vendor or service provider supporting the
construction, surety and/or fidelity community, there is no better way to showcase
your brand or strengthen your network than by becoming an FSLC sponsor. The
2026 FSLC Sponsorship Program is now underway, and we are pleased to invite
your firm to participate. With a legacy spanning more than ninety years, FSLC
has stood as the leading authority in fidelity and surety law—delivering top-tier
educational programs, premier national networking events, and influential thought
leadership, while connecting industry attorneys, company executives and in-house
counsel, claims professionals, and a broad network of service providers.

Why Partner with FSLC?

FSLC’s membership spans nearly every major surety and insurance company in the
U.S., along with top attorneys from all 50 states— giving sponsors direct access to
the key decision-makers who rely on your services. Sponsorship helps advance our
mission while positioning your firm as an industry leader and elevating your visibility,
access, and relationships across the field.

Three Industry-Leading National Conferences
FSLC holds three major conferences across the country:

e Our marquee Midwinter Conference on January 22-23, 2026 at the
JW Marriott Hotel in Washington, D.C., with full-day programs each on
construction, surety and fidelity;

* The Spring Surety Conference on May 14 — 15, 2026, at the Sedona Hilton
in Sedona, Arizona; and

* The Fall Fidelity Conference on September 24 — 25, 2026 at the Boston
Marriott Copley Plaza in Boston Massachusetts.

Showcase Your Services, Grow Your Network and Build Long-
term Relationships

Surety bonds are fundamental to the construction economy, supporting public
infrastructure, commercial development, and residential projects across every
segment of society. Fidelity and commercial crime policies—guarding against
fraud, theft, and internal misconduct—are more essential than ever in today’s Al-
driven world. Our top-tier conferences on these areas create the perfect platform
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to showcase your brand, expand your networks, and cultivate lasting business
relationships. FSLC attendees rely on trusted legal services in construction, surety,
and fidelity/commercial crime, supported by specialized services including claim
investigation, loss mitigation, resolution, project completion, forensic accounting,
specialty engineering, litigation management, and expert witness testimony—
offering sponsors unmatched visibility with professionals who need their expertise.

Flexible Sponsorship Opportunities

From comprehensive sponsorship packages to targeted exhibit space, event
support, and brand advertising, we offer flexible options that align with your goals,
interests, and budget. Here is the link to the 2026 FSLC Sponsorship Brochure.

We Appreciate Your
Support

Your support makes it possible for
FSLC to lead the way in delivering
premier surety and fidelity law
programming to our industry.
On behalf of our members and
leadership team, thank you for your
continued partnership and support.
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Advertising Piece

The Financial Institution Bond
And Commercial Crime Policy:
Principles And Annotations

The Financial Institution Bond and Commercial Crime Policy:
Principles and Annotations is an encyclopedia of fidelity
law, addressing all aspects of both the fidelity bond and the
commercial crime policy. The volume includes annotations of all
significant case law interpreting and applying the key provisions
of those instruments, including their respective insuring
agreements, definitions, exclusions, and conditions, as well as
important elements such as loss, discovery of loss, causation,
valuation, termination, and subrogation. Notably, it also includes
the developing case law interpreting the full range of modern
electronic coverages such as computer fraud, funds transfer
fraud, and social engineering fraud. It is a one-volume treatise
that affords its reader the luxury of breadth and depth for all
fidelity-related topics.

Fall 2025

ected with TIPS

Stay Conn

Stay informed on Section news, TIPS meetings, events, and
key topics in your practice area by following TIPS on X, Linkedin,
Instagram, and YouTube! Engage with TIPS on social media
by clicking the provided links.
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Please Welcome The 2025-2026 FSLC
Emerging Leaders

The Fidelity and Surety Law Committee is pleased to announce its 2025-2026
class of Emerging Leaders. The Emerging Leaders Program is an FSLC program
committed to identifying and developing emerging leaders in the fidelity and surety
community. The program provides leadership programming and social opportunities
to participants to develop them as future leaders in the FSLC. The program is now
in its third year, and the FSLC is pleased to see alumnae throughout its current
leadership ranks.

The 2025-2026 Emerging Leaders class is comprised of Steven M. Beauchamp
(Liberty), Samantha Canterino (Applied Surety Underwriters), Myat Cyn (Beacon),
Meryle Dunlap (Travelers), Justin Etcheverry (Etcheverry Harrison), Xavia M. Gamboa
(Watt Tieder), Will Gelner (J.S. Held), C. Clark Hodgson, Il (Jennings Haug), Sean
Marchant (Aviva), Devon Morris (Travelers), Melissa Rice (Crum & Forster), Tatum
Rhyne (Vertex), and John Shade (Berkley). Please congratulate these Emerging
Leaders on their selection to the program and contributions to our industry.
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Fidelity practitioners attended the Fall Meeting in Chicago, lllinois (October
9-10, 2025), and surety practitioners will attend the Spring Meeting in Sedona,
Arizona (May 13-15, 2026). All Emerging Leaders are participating in an all-day
development program on Tuesday (January 20, 2026) prior to the Midwinter Meeting
in Washington, D.C. that will focus on leadership presentations, team building
exercises, social activities, and advancement in the FSLC. If you are interested in
learning more about the FSLC Emerging Leaders Program or being a part of a future
class of Emerging Leaders, please contact Melissa Lee (mlee@manierherod.com),
David Bresel (david.bresel@markel.com), or Jennifer Whritenour (jwhritenour@
intactinsurance.com).
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Exciting Enhancements To The FSLC
Website And New Members Portal

As part of our ongoing commitment to providing value to our members, we are
excited to announce recent enhancements to the FSLC website and the launch of
the FSLC Members Portal.

FSLC’s website has a fresh new look and feel, making it easier than ever to navigate
and access important information about our programs, activities, and events. These
updates align with recent improvements to the ABA’'s main website while highlighting
FSLC’s unique offerings.

Most importantly, the FSLC Members Portal is now live! This exclusive, members-only
site provides convenient access to our vast resources, including the 2026 Leadership
Team Organization Chart and contact information, the FSLC Member Directory,
current and past FSLC Newsletters, past conference materials, and much more.

We encourage all members to save the FSLC website as a favorite and explore the
Members Portal to take full advantage of our extensive member resources.
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From Scams To Skyline: A Recap Of The
2025 FSLC Fall Fidelity Conference

On October 9—-10, 2025, FSLC convened in Chicago for the Fall Fidelity Conference
on The Modern Fidelity Claim: Understanding the Impact of Technology. Held at
the iconic InterContinental Hotel on the Magnificent Mile, the conference brought
together attendees from across the fidelity and crime insurance community to
examine how technology is transforming the field.

Attendees received our brand-new Modern Fidelity Claim Deskbook and engaged
in sessions covering Al-driven fraud, electronic crime, and the growing complexity
of digital claims. Expert speakers shared practical strategies for claims handling,
underwriting, and navigating the fast-changing digital landscape, offering actionable
insights for underwriters, claims professionals, expert witnesses, and consultants at
all experience levels.

Beyond the sessions, FSLC provided rich networking opportunities. Our traditional
FSLC/FLA cocktail reception fostered connections, while the new Thursday
Architectural River Tour offered attendees a unique way to experience Chicago’s
iconic skyline in a relaxed, engaging setting.

The conference was a tremendous success, delivering cutting-edge knowledge,
meaningful connections, and inspiration to stay ahead in a rapidly evolving industry.
FSLC’s Fidelity leaders looks forward to building on this momentum at future events,
continuing to provide valuable education and opportunities for its members.
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The Correlation... Continued from page 1

As used in this article, the terms the “Owner,” the “Contractor,” and the “Surety” have
the same meaning as those terms are used in the Performance Bond. For purposes
of this article, a supplementation claim exists whenever the Owner’s alleged
damages consist entirely of or include the costs the Owner incurred while exercising
the “self-help remedy” of self-performing or paying a third-party to perform and/or
remediate portions of the “Work.” Though the term “supplementation” is not found
in the Construction Contract, the General Conditions, or the Performance Bond,
supplementation claims often arise when the Owner “supplements” the Contractor’s
forces on the grounds that the Contractor’s performance is too slow or the Contractor
is otherwise guilty of some “default” under the Construction Contract.

The author often climbs atop his soapbox to lecture about the importance of the
Performance Bond’s definition of the “Balance of the Contract Price,” and this article
gives him an opportunity to highlight that issue in the context of supplementation
claims. To do so, this article first discusses Section 2.5 of the General Conditions,
which is the primary source of the Owner’s “supplementation” rights under the
General Conditions. The article next identifies and discusses the variables that are
included in the calculation of the “Balance of the Contract Price” — which the author
contends do not include the Owner’s supplementation costs or other potential claims
against the Contractor. Finally, this article explains why conditions precedent to the
Surety’s potential performance obligations and/or monetary liability are not satisfied
as a matter of law whenever the Owner utilizes the proceeds of the “Balance of the
Contract Price” to fund its supplementation efforts and/or attempts to withhold or
setoff the Owner’s supplementation costs against the “Balance of the Contract Price.”

Il. Section 2.5 Of The General Conditions May Authorize The
Owner To Supplement The Contractor’s Forces Upon The
Contractor’s “Default” or “Neglect”

The General Conditions authorize the Owner to carry out or finish the “Work” if
certain events occur and/or certain conditions are satisfied. An Owner may very
well exercise those supplementation rights in an effort to avoid any claim against the
Performance Bond in the first place — without fully understanding the impact such
supplementation may have on the respective rights and obligations of the Owner
and the Surety under the Performance Bond.

As set forth more fully in Section 2.5 of the General Conditions, if the Contractor
“defaults or neglects to carry out the Work in accordance with the Contract
Documents,” the Owner may be authorized to, “without prejudice to other
remedies the Owner may have, correct such default or neglect.” Under

1 Emphasis added.
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the terms of Section 2.5, the Owner’s right to “correct such default or neglect” is
conditioned upon (1) the Owner’s furnishing notice of “default” or “neglect” to the
Contractor, (2) the Contractor’s failure to cure the “default” or “neglect” within 10
days of the Owner’s notice, and (3) the Owner’s receipt of “prior approval of the
Architect” before the Owner takes any action to “correct such default or neglect.”

In the author’s experience, the issue of whether a Contractor is guilty of any “default”
or “neglect” is often hotly contested between the Contractor and the Owner. The
terms “default” and “neglect” are not defined in the Construction Contract or the
General Conditions. In the construction and suretyship contexts, a “default” has
been described as a material breach or a series of material breaches that would
justify the termination of the Construction Contract itself.2 Unfortunately for Owners,
Contractors, and Sureties alike, the legal standard for gauging the materiality of a
breach of a Construction Contract is anything but uniform.

In fact, the determination of whether a breach is material or immaterial is often
fact intensive, and the outcome of such determinations is very hard to predict. A
leading treatise has labeled the legal standard for materiality as “amorphous” and
has commented that, “[a]lthough the materiality of breach is the paramount issue in
every contract termination dispute, there surprisingly is no adequate common law
legal standard by which ‘material breach’ may be judged.”®

To further complicate the analysis, the legal concepts of “default” and “substantial
performance” are akin to the opposite sides of the same coin. Like heads or tails,
you can have one or the other, but not both. A leading treatise has explained: “The
doctrine of material breach is simply the converse of the doctrine of substantial
performance. Substantial performance is performance without a material breach,
and a material breach results in performance that is not substantial.” Other
commentators have described the doctrine of substantial performance as being the
“antithesis” of the doctrine of material breach.® A finding of substantial performance
necessarily precludes a finding of a “default.” At least one court has stated that
“[t]he law is clear that a building contract may not be dissolved after substantial

2 L&A Contracting, Co. v. Southern Concrete Serv., Inc., 17 F.3d 106, 110 (5th Cir. 1994) (applying Florida law).
See also EIm Haven Constr. Ltd. P’ship., LLC v. Neri Constr., LLC, 281 F. Supp. 2d 406, 412 (D. Conn. 2003);
Seaboard Sur. Co. v. Town of Greenfield, 266 F. Supp. 2d 189 (D. Mass. 2003); Enter. Cap., Inc. v. San-Gra
Corp., 284 F. Supp. 2d 166 (D. Mass. 2003); St. Paul Fire & Marine Ins. Co. v. City of Green River, 93 F. Supp. 2d
1170 (D. Wyo. 2000); Balfour Beatty Constr., Inc. v. Colonial Ornamental Iron Works, Inc., 986 F. Supp. 82, 85 (D.
Conn. 1997); Colo. Structures, Inc. v. Ins. Co. of the W., 167 P.3d 1125, 1132 (2007).

Amorphous Legal Standard of Material Breach, 7 Bruner & O’Connor Construction Law § 18:4.
Il FARNSWORTH ON CONTRACTS § 8.16 (2d ed. 1998).
John D. Calamari & Joseph M. Perillo, ConTRACTS § 11-18(b) (3d ed. 1997).
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performance has been rendered.”® Many courts have used the terms “substantial
completion” and “substantial performance” as if they have the same meaning.’

The legal standard for “substantial performance” is also anything but uniform. For
example, some courts view the question of substantial performance objectively
and focus on whether the “Work” can be used for its intended purpose despite
the existence of defects and/or whether the purpose of the Construction Contract
has been fulfilled.® Some courts force the trier of fact to engage in the difficult
task of determining whether the underlying defects should be characterized as
“pervasive,” “unimportant,” “minor,” “trivial,” or “slight,” which are subjective and/or
relative terms.® Some courts also require the trier of fact to determine whether the
Contractor performed in good faith and whether the underlying defects resulted
from inadvertence, an honest mistake, or willfulness.”® Unfortunately, such analysis
seems to result in an “lI know it when | see it” determination “for substantial
performance” and/or default."

In any event, assuming for the sake of argument that the Contractor is guilty of
“default” or “neglect” and the Owner has satisfied the other conditions for exercising
its right to supplement the Contractor’s forces to the extent necessary to cure the
“default” and/or “neglect,” Section 2.5 of the General Conditions further clarifies that
the Owner’s supplementation costs can be grounds for the Architect to “withhold or
nullify a Certificate for Payment in whole or in part.” Notably, the Contractor’'s duty
to repay the Owner’s supplementation costs only arises if any “current and future
payments” owed under the Construction Contract “are not sufficient to cover such

6 Huguet v. Musso P’ship, 509 So. 2d 91, 93 (La. Ct. App. 1987).

7  See 5 BRUNNER & O’ConNoR ConsTRUCTION Law § 15, n.3 (2008) (citing Worthington Corp. v. Consol. Aluminum
Corp., 544 F.2d 227 (5th Cir. 1976); Franklin E. Penney Co. v. United States, 524 F.2d 668 (Ct. Cl.1975);
Blinderman Constr. Co. v. United States, 39 Fed. Cl. 529 (1997); Husar Industries, Inc. v. A.L. Huber & Son, Inc.,
674 S.W.2d 565 (Mo. Ct. App. 1984)).

8 See, e.g., Matador Drilling Co. v. Post, 662 F.2d 1190, 1195 (5th Cir. 1981); Shell v. Schmidt, 330 P.2d 817, 820
(Cal. Ct. App. 1958); Howard v. Jay, 561 N.E.2d 274, 278 (lll. Ct. App. 1990); Allstate Enter., Inc. v. Brown, 907
So. 2d 904, 913 (La. Ct. App. 2005); Jackson v. Caffey, 78 So. 2d 361, 371 (Miss. 1955); Eliker v. Chief Indus.,
Inc., 498 N.W.2d 564, 567 (Neb. 1993); Pioneer Enter., Inc. v. Edens, 345 N.W.2d 16, 18 (Neb. 1984); Manshul
Constr. Corp. v. Dormitory Auth., 444 N.Y.S.2d 792, 802 (N.Y. App. Div. 1981).

9 See, e.g., Hardin v. Beaman, 49 So. 2d 732, 733 (Miss. 1951); Circle B. Enter. Inc. v. Steinke, 584 N.W.2d 97, 100
(N.D. 1998); Mort Co. v. Paul, 76 A.2d 445, 446 (Pa. 1950); Alhers Bldg. Supply, Inv. V. Larsen, 535 N.W.2d 431,
435 (S.D. 1995); Cont’l Dredging, Inc. v. De-Kaizered, Inc., 120 S.W.3d 380, 394 (Tex. Ct. App. 2003); Reliance
Inc. v. Utah Dep’t of Transp., 858 P.2d 1363, 1370 (Utah 1993); Forrester v. Craddock, 317 P.2d 1077, 1083
(Wash. 1957).

10 See, e.g., Miles v. Moore, 79 So. 2d 432, 444-45 (Ala. 1955); Nat’l Constructors, Inv. v. Ellenberg, 681 So. 2d 791,
793-94 (Fla. Ct. App. 1996); Nat'| Wrecking So. v. Midwest Terminal Corp., 601 N.E.2d 999, 1006 (lll. Ct. App.
1992); Bidwell v. Midwest Solariums, Inc., 543 N.W.2d 293, 295 (lowa 1995); Hardin, 49 So. 2d at 733; Circle B.
Enter. Inc, 584 N.W.2d at 100; Mort Co., 76 A.2d at 446; Cont’l| Dredging, Inc., 120 S.W.3d at 394; Reliance Inc,
858 P.2d at 1370.

11 The “I know it when | see it” analysis is often linked to a statement Justice Stewart made in his concurring opinion
in Jacobellis v. Ohio, 378 U.S. 184, 197 (1964), in which Justice Stewart noted that obscenity is hard to define “[b]
ut | know it when | see it.”
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amounts.” Furthermore, Section 2.5 is silent with respect to the Surety’s monetary
liability for the Owner’s supplementation costs.

lll. There Are Only Two Variables In The Calculation Of The
“Balance of the Contract Price” — Neither Of Which Includes The
Owner’s Supplementation Costs

In the author’s opinion, the Performance Bond’s definition of the “Balance of the
Contract Price” is one of the least understood and/or most underappreciated
definitions in the suretyship lexicon. Surety practitioners generally agree and
appreciate that a Surety’s potential performance obligations and/or monetary
liability under the Performance Bond are always conditioned upon (1) the lack of
any “Owner Default,” (2) the existence of a “Contractor Default,” (3) the Owner’s
declaration of a “Contractor Default,” (4) the Owner’s formal termination of the
Construction Contract, and (5) the Owner’s agreement to pay the "Balance of the
Contract Price” to the Surety or its chosen completion contractor.”? However, not all
surety practitioners seem to agree on the variables that should be included in the
calculation of the “Balance of the Contract Price.”

Before a surety practitioner can fully understand the correlation between the
“Balance of the Contract Price” and supplementation claims, the surety practitioner
must fully understand the correlation between the Performance Bond’s definition
of the “Balance of the Contract Sum” and the General Condition’s definition of the

12 See, e.g., Stonington Water St. Assoc. v. Hodess Bldg. Co., 792 F. Supp. 2d 253 (D. Conn. 2011) (explaining that
“suretyship law in Connecticut and elsewhere dictates that compliance with the conditions precedent [contained
in Paragraph 3] is necessary in order to invoke the surety’s obligation under the performance bond and failure
to do so is fatal to the obligee’s claim for coverage”); N. Am. Specialty Ins. Co. v. Ames Corp., No. 08-80966-
CIV, 2010 WL 1027866 (S.D. Fla. Mar. 18, 2010) (entering summary judgment in favor of surety based upon
obligee’s failure to comply with conditions precedent under performance bond); Developers Sur. & Indem. Co.
v. Dismal River Club, No. 4:07CV3148, 2008 WL 2223872, at *7 (D. Neb. May 22, 2008) (citing seven cases for
this proposition and stating “courts in other jurisdictions have consistently held that the notice requirement and
other provisions of paragraph 3 are conditions precedent to the surety’s obligation to perform”); LBL Skysystems,
Inc. v. APG-America, Inc., No. CIV.A.02-5379, 2006 WL 2590497, at *24 (E.D. Pa. Sept. 6, 2006) (recognizing
that “the language of Paragraph 3 of the Performance Bond . . . creates conditions precedent to the duty of the
surety”); 120 Greenwich Dev. Assoc., LLC v. Reliance Ins. Co., No. 01 CIV.8219(PKL), 2004 WL 1277998, at
*12 (S.D.N.Y. June 8, 2004) (holding that the language of Paragraph 3 “creates unambiguous preconditions for
triggering [the surety’s] obligations under the Bond that apply not just to the completion options in Paragraph 4,
but also to its obligations for delay costs and other damages under Paragraph 6”); Enterprise Capital, Inc. v. San-
Gra Corp., 284 F. Supp. 2d 166, 179, n.21 (D. Mass. 2003) (noting that “other courts have consistently interpreted
the language in this Performance Bond . . . to indicate the listing of conditions precedent”); N. Am. Specialty Ins.
Co. v. Chichester Sch. Dist., No. CIV. A. 99-2394, 2000 WL 1052055, at *16 (E.D. Pa. July 20, 2000) (stating that
“the paragraph three obligations act as conditions precedent to the paragraph four obligations of the surety”);
East 49th Street Development Il v. Prestige Air & Design, LLC, 938 N.Y.S. 2d 226 (N.Y. Sup. Ct. 2011) (citing six
different cases for this proposition and stating “that the failure to strictly comply with these conditions precedent
are fatal to an obligee’s claim under a performance bond”); Bank of Brewton, Inc. v. Int’l. Fid. Ins. Co., 827 So.
2d 747 (Ala. 2002) (holding that Paragraph 3 contains conditions precedent to the surety’s duty to perform and/
or potential liability); Breath of Life Christian Church v. Travelers Ins. Co., No. W200900284COAR3CV, 2010 WL
1172080, at *4 (Tenn. Ct. App. Mar. 26, 2010) (stating that Paragraph 3 “unambiguously sets forth the conditions
under which Travelers’ obligations as surety would arise”).
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“Contract Sum.” On that note, Section 14.1 of the Performance Bond defines the
“Balance of the Contract Price” as follow:

The total amount payable by the Owner to the Contractor under
the Construction Contract after all proper adjustments have been
made, including allowance to the Contractor of any amounts received
or to be received by the Owner in settlement of insurance or other
claims for damages to which the Contractor is entitled, reduced by all
valid and proper payments made to or on behalf of the Contractor
under the Construction Contract.”

In the author’s experience, the phrases “[tlhe total amount payable by the Owner”
and “after all proper adjustments have been made” cause most of the confusion
regarding the variables in the calculation of the “Balance of the Contract Price.”

In reality, the phrase “the total amount payable” and the term “adjustments” are also
included in the General Conditions’ definition of the “Contract Sum.” Specifically,
Section 9.1.1. of the General Conditions defines the “Contract Sum” as follows,
“The Contract Sum is stated in the Agreement and, jncluding authorized
adjustments. is the total amount payable by the Owner to the Contractor
for performance of the Work under the Contract Documents.”* The “Contract
Sum” is the lump sum stated in Section 4.1 of the Construction Contract — which
includes the proviso that the “Contract Sum” is “subject to additions and deductions
as provided in the Contract Documents.” Thus, for purposes of calculating the
“Contract Sum,” the relevant “adjustments” are the authorized and/or permissible
“additions and deductions” that made be made to the “Contract Sum” under the
Construction Contract.

Thus, when boiled down to its essence, the first variable in the calculation of the
“Balance of the Contract Price” is the adjusted price of the Construction Contract,
which adjusted price the General Conditions refer to as the “Contract Sum.” Below

13 Emphasis added.
14 Emphasis added.
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is a table of the provisions of the General Conditions under which “adjustments” to
the “Contract Sum” may be “authorized” or “proper”:

Provision of General Conditions Source of Authorized/Proper Adjustment
Section 3.7.4 Differing Site Conditions
Section 3.7.5 Human Remains or Burial Sites
Section 7.2.1 Change Orders
Section 7.3.1 Construction Change Directives
Section 7.3.3 Construction Change Directives
Section 7.3.4 Construction Change Directives
Section 7.3.5 Construction Change Directives
Section 7.3.6 Construction Change Directives
Section 7.3.7 Signed Construction Change Directives
Section 7.3.10 Agreed Adjustments Via Change Orders
Section 12.1.2 Costs of Uncovering Conforming Work
Section 12.3 Acceptance of Non-Conforming Work
Section 14.3.2 Suspensions, Delays, Interruptions

Importantly for purposes of this article, the grounds for “adjustments” to the
“Contract Sum” that are “authorized” or “proper” do not include the Owner’s
supplementation costs.

The second and more easily understood variable in the calculation of the “Balance
of the Contract Price” is the amount of all “valid and proper payments made to or
on behalf of the Contractor under the Construction Contract.” The phrase “valid and
proper payments” leaves open the Surety’s overpayment defense. More importantly
for purposes of this article, only payments “made to or on behalf of the Contractor
under the Construction Contract” can factor into the calculation of the “Balance
of the Contract Price” — which would not include the Owner’s supplementation
payments to third-parties.

IV. The Owner May Not Setoff Its Supplementation Costs Against
“The Balance Of The Contract Price”

The author has encountered many situations in which a performance bond claim
has included or has consisted entirely of the Owner’s supplementation costs. When
an Owner’s claim includes supplementation costs, the Owner will often attempt to
deduct or withhold the supplementation costs from the “Balance of the Contract
Price” that must be paid to the Surety or the Surety’s selected completion contractor
as contemplated by Section 3.3 and Section 7 of the Performance Bond. When an
Owner’s claim consists entirely of supplementation costs, the Owner will often claim
that no “Balance of the Contract Price” exists and/or the “Balance of the Contract
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Price” was depleted by virtue of the Owner’s supplementation costs. Regardless
of whether the Owner asserts that the supplementation costs have depleted the
“Balance of the Contract Price” or the Owner asserts that it is entitled to deduct/
withhold the supplementation costs from the “Balance of the Contract Price,”
the Surety possesses grounds for denying such a claim for failure to satisfy the
condition precedent set forth in Subsection 3.3 of the Performance Bond because
the Owner’s supplementation costs simply do not factor into the calculation of the
“Balance of the Contract Price.”

In the author’s experience, Owners often focus on the phrase “total amount payable”
and/or the phrase “after all proper adjustments have been made” when they argue
they are entitled to “adjust,” setoff against, or otherwise reduce the “Balance of the
Contract” with respect to the Owner’s supplementation costs. As discussed above,
however, the reference to the phrase “[{]he total amount payable” in the definition
of the “Balance of the Contract Price” must be read in harmony with the phrase
“the total amount payable” in the definition of the “Contract Sum” — which phrase
simply refers to the lump sum price of the Construction Contract. Likewise, the
term “adjustments” in the definition of the “Balance of the Contract Price” must be
read in harmony with the term “adjustments” in the definition of the “Contract Sum.”
As used in the definitions of the “Balance of the Contract Price” and the “Contract
Sum,” the term “adjustments” relates to “authorized” and/or “proper” adjustments
to the “Contract Sum” itself — as opposed to any amount the Owner may be able
to withhold from payment to the Contractor under the Construction Contract. While
Section 2.5 may permit the Owner to withhold its supplementation costs from
payments otherwise owed to the Contractor, Section 2.5 does not authorize any
“adjustment” of the “Contract Sum” with respect to the Owner’s supplementation
costs — which means the Owner’s supplementation costs do not factor into the
calculation of the “Balance of the Contract Price.”

The Owner’s supplementation costs also do not factor into the second variable
in the equation for calculating the “Balance of the Contract Price,” which consists
of “all valid and proper payments made to or on behalf of the Contractor under
the Construction Contract.” To the extent the Owner makes payments to parties
other than the Contractor with respect to the supplementation of the Contractor’s
forces, such payments would not have been made “to the Contractor” for purposes
of the “Balance of the Contract Price.” Moreover, such payments to third-parties
would also not have been made “on behalf of the Contractor” to the extent such
payments were not made to satisfy debts the Contractor owed with respect to the
Construction Contract. In other words, if the Owner makes a payment directly to a
subcontractor or supplier to satisfy the Contractor’s debt for labor, materials, and/
or equipment received in relation to the Construction Contract, such a payment
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to the subcontractor/supplier would have been made “on behalf of the Contractor”
for purposes of the “Balance of the Contract Price.” Conversely, the Owner’s
supplementation payments to third-parties would not have been made “on behalf of
the Contractor” for purposes of the “Balance of the Contract Price.”

Therefore, the Owner’s supplementation simply do not factor into either of the two
variables in the calculation of the “Balance of the Contract Price,” which the Owner
must agree to pay to the Surety or the Surety’s chosen completion contractor to
satisfy the condition precedent set forth in Subsection 3.3 of the Performance Bond.
Such an interpretation and/or application of the Performance Bond’s definition
of the “Balance of the Contract Price” is fully consistent with the cases in which
courts have held that the Owner cannot satisfy the condition precedent set forth
in Subsection 3.3 after the Owner has depleted the remaining contract balances
through its “self-help remedies.”

For example, Stonington Water Street Ass’n, LLC v. Hodess Building Co. is a good
example of a case in which the court recognized that an Owner cannot satisfy the
condition precedent set forth in Subsection 3.3 of the prior version of the Performance
Bond and/or otherwise trigger the Surety’s performance obligation after the Owner
had depleted the “Balance of the Contract Price” in relation to the Owner’s “self-help
remedies.”"® In Stonington, the Owner hired the Contractor’'s employees to complete
certain work encompassed by bonded contract instead of providing the Surety an
opportunity to exercise its performance options, and the Owner utilized contract
balances to fund those efforts.'"® Several months later, the Owner perfunctorily
attempted to satisfy the conditions precedent contained in Subsection 3.2 and
Subjection 3.3 of the prior version of the Performance Bond.” The Owner also
claimed that the Surety was required to (1) complete the Contractor’s remaining
unfinished work and (2) reimburse the Owner for the additional expenses arising out
of the Contractor’'s default and delays (which allegedly exceeded $13,000,000).®
The Owner contended that no “Balance of the Contract Price” existed because the
Owner had paid out the entire contract balance while utilizing the Contractor’s former
employees to complete the work.' While holding that the Owner’s depletion of the
“Balance of the Contract Price” through its payments to the Contractor’s former
employees rendered the Owner unable to satisfy the condition precedent contained
in Subsection 3.3 as a matter of law, the court explained:

15 792 F. Supp. 2d 253 (D. Conn. 2011).
16 Id. at 259.

17 Id.

18 Id.

19 Id.
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[The Owner’s] disbursement of the entire contract balance without
consideration of [the Surety’s] right to determine if the funds should
be released breached the terms of the construction contract. By
depleting the contract balance after [the Contractor] abandoned
the project but before calling upon [the Surety] to perform under
the bond, [the Owner] . . . deprived [the Surety] of an opportunity
to exercise its rights under section 4 of the bond. Because [the
Owner] depleted the contract balance in derogation of the terms
of the contract, it does not matter that it has . . . agreed to “pay”
the zero contract balance to [the Surety].?°

Likewise, other courts have also held that an Owner’s depletion of the “Balance
of the Contract Price” BEFORE satisfying the conditions precedent contained in
Subsection 3.1 and/or Subsection 3.2 of the Performance Bond necessarily precludes
the Owner from satisfying the condition precedent contained in Subsection 3.3 as
a matter of law. For example, in East 49th St. Dev. Il, LLC v. Prestige Air & Design,
LLC, the court explained, “The performance bond required that this offer [to pay the
Balance of the Contract Price] be made at the time of the default and termination,
before any remedial work was performed, in order to enable [the Surety] to use
the remaining Construction Contract balance to offset the cost of completing the
Construction Contract work.”?' In LaSalle Group, Inc. v. JST Properties, LLC, the
court explained:

[The Owner] contends that no balance remained on the contract
because it paid the balance to replacement contractors to complete
or repair [the Contractor’s] work. Although no Sixth Circuit authority
appears to squarely address this issue, courts of other jurisdictions
appear to have uniformly rejected [the Owner’s] position, holding
that the hiring of a replacement contractor fails to satisfy the
requirement of paragraph 3.3.22

Therefore, to the extent the Owner wrongfully purports to deduct or withhold its
supplementation costs from the “Balance of the Contract Price,” the Owner has
failed to satisfy the condition precedent to the Surety’s performance obligations and/
or monetary liability set forth in Subsection 3.3 of the Performance Bond, which
prevents the Surety’s potential performance obligations and/or monetary liability
from arising in the first place.

20 Id. at 269 (emphasis added).
21 938 N.Y.S. 2d 226, *9 (N.Y. Sup. Ct. 2011) (emphasis added).
22 No. 10-14380, 2011 WL 3268099, at *6 (E.D. Mich. July 29, 2011) (emphasis added).
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V. Conclusion

In summary, there is a very important correlation between supplementation
claims and the definitions of the “Balance of the Contract Price” and the “Contract
Sum.” Any claim against the Performance Bond is conditioned upon the Owner’s
commitment to pay the “Balance of the Contract Price” to the Surety or the Surety’s
chosen completion contractor. When the definitions of the “Balance of the Contract
Price” and the “Contract Sum” are read in harmony, the only two variables in the
calculation of the “Balance of the Contract Price” are (1) the adjusted price of the
Construction Contract itself (i.e., the “Contract Sum”) and (2) the amount of the
Owner’s valid improper payments to or on behalf of the Contractor. As used in the
definitions of the “Balance of the Contract Price” and the “Contract Sum,” the phrase
“the total amount payable” and the term “adjustments” are both tied to the price of
the Construction Contract itself — as opposed to any amount that may be payable
at any particular stage of the “Work” or any amount the Owner could theoretically
withhold from payment to the Contractor under the Construction Contract. Thus,
while Section 2.5 of the General Conditions may authorize the Owner to supplement
the Contractor’s forces in the event of the Contractor’s “default” or “neglect,” the
Owner would not be entitled to withhold or setoff those supplementation costs from
the “Balance of the Contract Price” if the Owner later elects to assert a claim against
the Performance Bond.
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Apportionment... Continued from page 9
The Majority Rule Of Apportionment In Other Jurisdictions
1. Apportionment Required.

For those jurisdictions which have considered the question, it appears that the
majority have reached a similar holding.®

2. Blanket Liens.

Even states that allow for “blanket liens” over an entire subdivision generally follow
the rule that the lien must be apportioned to each lot “based upon the actual benefit
enjoyed by each unit.”® The exact requirements for a successful blanket lien,
however, depend on the jurisdiction. For example, Missouri allows a single lien over
multiple lots only if the lots are contiguous and erected under the same general
contract.” Other states do not impose a contiguous requirement.® States that do
not require the lots to be contiguous instead emphasize the contractual relationship
between the parties.®

Regardless of the varying requirements for blanket liens, the states overwhelmingly
require apportionment based on the benefit to each lot."° As stated by the Colorado
Supreme Court, “[e]quity...necessarily depends upon the proportion in which each
of the structures or properties, benefit from the work done under the contract.”"

5 CS & W Contractors, Inc. v. Southwest Savings & Loan Assoc., 883 P.2d 404, 406 (Az. 1994) (finding lien should
be based on the enhancement to the value of each property); Butch v. Thangamuthu, 657 A.2d 684, 685 (Conn
Ct. App. 1995) (claimant limited to “lien an amount commensurate with the materials furnished and services
rendered to improve each individual lot”); Simmons Self-Storage v. Rib Roof, Inc., 331 P.3d 850 (Nev. 2014)
(requiring determination of the total “appropriate charge attributable” to property before successfully foreclosing
on mechanics lien).

6  Sure-Shock Electric, Inc. v. Diamond Lofts Venture, LLC, 356 P.3d 931, 937-38 (Colo. App. 2014).

7  See Mo. Ann. Stat. § 429.040; see also Stewart Concrete & Material Co. v. James H. Stanton Const. Co., 433
S.W.2d 76, 81 (Mo. App. 1968) (although materials were furnished to eight lots within subdivision under the same
general contract, the lots were not contiguous, and therefore separate liens were required).

8 Dougherty-Janssen Co. v. Danage Enter., Inc., 400 N.E.2d 1023, 1025 (lll. App. Ct. 1980) (allowing a single
lien for work performed on separate, non-contiguous parcels as long as lien specifies the requisite information
for each lot); Warner v. Fordham, 424 P.2d 673, 674 (Or. 1967) (allowing single lien on non-contiguous parcels
embraced in a single contract).

9 Lee v. All Fla. Const. Co., 662 So. 2d 365, 366 (Fla. Dist. Ct. App. 1995) (finding repairs to the same building
required separate liens because the repairs were performed under separate contracts); S.K. Drywall, Inc.
v. Developers Fin. Group, Inc., 819 P.2d 931, 935 (Ariz. 1991) (finding work to multi-building condominium
development under separate contracts constituted a single project with only one improvement, thus separate
liens were not required under Arizona law).

10 See Stevens Const. Corp. v. Draper Hall, Inc., 242 N.W.2d 893, 898-99 (Wis. 1976) (rejecting argument that full
value of lien for 35 units should be allocated over remaining 8 units and instead determined 1/35 per unit was
appropriate); Brunzell v. Lawyers Title Ins., 705 P.2d 642, 644 (Nev. 1985) (apportionment of cost on 1/72" basis
to remaining 36 units appropriate); CS & W Contractors, Inc. v. Southwest Savings & Loan Assoc., 883 P.2d 404,
406 (Ariz. 1994) (appropriate to divide entire lien amount by 1/52 to reflect the “benefit conferred on the whole
subdivision” which had 52 lots).

11 Compass Bank v. Brickman Group, Ltd., 107 P.3d 955, 960 (Colo. 2005).
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The Minority Approach

Though the majority approach appears to be well accepted, a few outliers remain.
In Minnesota, for example, lien claimants are not required to prove the specific
amount attributable to each lot, so long as the work is performed under one general
contract.’? Minnesota law provides an option of filing one blanket lien for the entire
claim, or a combined lien statement against multiple lots.”® A blanket lien for the entire
claim under the statute will encumber the whole area improved, and the amount of
the lien is then spread pro rata against each lot subject to the lien.”* When work
is performed under separate contracts, however, claimants in Minnesota are not
entitled to lien multiple lots.'> Improvements on two non-contiguous tracts cannot be
protected by one lien statement.'®

A small minority of states that require proof of the discrete benefit to each lot,
consistent with the majority rule, may still recognize certain circumstances where a
lien claimant has no duty to apportion the amount of the lien."”

Implications For Payment Bond Sureties

A payment bond surety will want to closely examine the claimant’s lien rights
under the applicable state statute. For the national audience here, the definition
of “Claimant” in the current iteration of the AIA Payment Bond A312 extends to
and includes “any individual or entity that has rightfully asserted a claim under an
applicable mechanic’s lien or similar statute against the real property upon which
the Project is located.” Thus, in certain situations, the determination of whether the
subcontractor qualifies as a “Claimant” may depend on whether the jurisdiction at
issue requires apportionment. Moreover, whether the jurisdiction at issue requires
apportionment may impact the rights the surety may attempt to assert based upon

12 Ryan Contracting Co. v. O’Neill & Murphy, LLP, 883 N.W.2d 236, 246—47 (Minn. 2016).
13 Id. at 246-47 (citing Minn. Stat. § 514.09).

14 Premier Bank v. Becker Dev., LLC, 785 N.W.2d 753, 761 (Minn. 2016) (finding blanket liens “must be enforced as
one lien against the whole area improved for the entire amount of the lien.”).

15  Knauft v. Miller, 47 N.W. 313, 314 (1890) (finding subcontractor may not file a single lien that covers two properties
when there are separate contracts on separate lots).

16 See S.H. Bowman Lumber Co. v. Piersol, 180 N.W. 106 (Minn. 1920) (holding plaintiff may not file one lien to
cover improvement of three tracts of land separated by several miles).

17 Hopkins Nw. Fund, LLC v. Landscapes Unlimited, LLC, 264 P.3d 379, 387 (Idaho 2011) (finding apportionment
was not practical because only one contract governed the project and there was never any segregation of the
billings as to each parcel encumbered by the lien); Addington—Beaman Lumber Co., Inc. v. Lincoln Sav. & Loan
Ass’n, 403 S.E.2d 688, 689 (Va. 1991) (finding where the work is performed under a single contract, and the
contract does not allocate specific portions of the contract price to any individual lot, “the lien claimant has no
duty to apportion in the memorandum the amount of the lien.”); Moore v. Brenham Ready Mix, Inc., 463 S.W.3d
109, 118 (Tex. App. 2015) (even though materials provided to lots in subdivision under a single contract that did
not provide a price per lot or designate which materials went to which lot, the lien must be apportioned to each
lot).

americanbar.org/tips


www.americanbar.org/tips
https://www.americanbar.org/groups/tort_trial_insurance_practice/
https://www.westlaw.com/Document/Ib14e01d65a0311e690d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_246
https://www.westlaw.com/Document/Ib14e01d65a0311e690d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_246
https://www.westlaw.com/Document/N80CA62206F7711DB97949810FA627A60/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I29bbd248958811dfbd1deb0d18fe7234/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_761
https://www.westlaw.com/Document/Ida98760f001c11da9439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_594_314
https://www.westlaw.com/Document/I4e0762ed000e11da83e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7c070773046c11e18b448cf533780ea2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_387
https://www.westlaw.com/Document/I3cd2e93d031611da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_689
https://www.westlaw.com/Document/I3cd2e93d031611da8ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_711_689
https://www.westlaw.com/Document/Ib80dab20c80611e485fcce200174753d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4644_118
https://www.westlaw.com/Document/Ib80dab20c80611e485fcce200174753d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4644_118

AMERICANBARASSOGIATION F|de||ty & Surety Law Fall 2025

Tort Trial and Insurance
Practice Section

equitable subrogation or an assignment of whatever lien rights the subcontractor
may possess.

Conclusion

As the foregoing discussion demonstrates, counsel must have a keen understanding
of the jurisdiction’s case law in order to successfully argue for or against the validity
of a lien cast over an entire subdivision. Similarly, surety counsel will want to closely
examine the validity, scope, and/or extent of any mechanic’s lien since those issues
could impact a subcontractor’s status as a “Claimant” and/or the size of the shoes
into which the surety may step by paying the claim at issue.
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Don’t Overthink... Continued from page 10

requiring arbitrators to update their disclosures as new information arises.® JAMS
also provides the parties a mechanism for raising concerns about an arbitrator’s
impartiality and replacing an arbitrator if necessary to preserve the fairness of
the process.”

AAA even goes further than JAMS and expressly obligates the parties to disclose
their concerns under certain circumstances. Under Rule 19, “the parties and
their representatives shall disclose to the AAA, as promptly as practicable, any
circumstance likely to give rise to justifiable doubt as to the arbitrator’s impartiality
or independence.”

To Disclose or Not Disclose?

Note that the disclosure rules set forth above do not provide any distinct criteria or
specific prerequisites for the required disclosures. Instead, the disclosure requirements
are essentially automatic when “any” circumstance described above arises.

So, then, why don't arbitrators always disclose? Cynically, some may think that
certain arbitrators are indeed biased, and, for that reason, they do not disclose.
Others may attribute nondisclosure to inattention or laziness.

On the other hand, what if “overthinking” is the root cause of nondisclosure in most
scenarios? Empirically, arbitrators are rarely disqualified, even in difficult cases,
based upon their disclosures. Yet, judicial attacks to arbitration awards provide the
backdrop against which arbitrators often gauge whether to make disclosures.

Judicial Attacks are Rarely Successful when Premised on
Disclosure Issues

In examining such judicial attacks arising from nondisclosure, we find that while
those court decisions do not perfectly align with the general principle that arbitration
awards are usually immune from challenges based on legal or factual errors,
courts frequently uphold arbitration awards even if the arbitrators failed to disclose
certain information. This holds true even when courts recognize that, although the
nondisclosure was considered harmless in the specific context of the case, full
disclosure would have been more desirable.

For example, in Grupo Unidos por el Canal, S.A. v. Autoridad Del Canal de Panama,
the respondent in two international arbitration proceedings judicially challenged
adverse awards of approximately $285,000,000.00 on the grounds of arbitrator

6 Id
7 Id. at Rule 15(i).
8 AAA Construction Industry Arbitration R-19(a).
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bias.® The Eleventh Circuit applied the Federal Arbitration Act’s (the “FAA”) standard
for vacatur on the basis that the international arbitrations were “seated” in the United
States, fell under the New York Convention, and implicated the FAA's vacatur
provisions. The Eleventh Circuit examined assertions that the panel’s alleged non-
disclosures “concealed information related to the arbitrators’ possible biases and
thereby ‘deprived [respondent] of [its] fundamental right to a fair and consensual
dispute resolution process.”® The court explained:

Ifthere is one bedrock rule in the law of arbitration, itis that a federal court
can vacate an arbitral award only in exceptional circumstances. . .. The
presumption against vacatur applies with even greater force when
a federal court reviews an award rendered during an international
arbitration."

The aggrieved party urged that one arbitrator’s undisclosed nomination of another
arbitrator to serve as president of another arbitral panel — “a position that sometimes
pays hundreds of thousands of dollars” — possibly influenced the second arbitrator to
side with the first."? Assertions were also levied that the arbitrators’ undisclosed work
with the claimant’s attorneys in other arbitrations “allowed them to become familiar
with each other, creating a potential conflict of interest.””®* The court, reasoning that
nothing nefarious occurred, wrote:

It is little wonder, and of little concern, that elite members of the small
international arbitration community cross paths in their work. As one
of the [claimant’s] expert witnesses testified, ‘[w]orldwide, there are
only several dozen arbitrators who would be attractive candidates’ for
‘a proceeding such as the Panama 1 Arbitration.” We refuse to grant
vacatur simply because these people worked together elsewhere."

Digging deeper, the court assessed the circumstances under Article V of the New
York Convention, “which provides a defense to an arbitral award if ‘[t]he recognition
or enforcement of the award would be contrary to . . . public policy . . . . Undeniably,
there is a public policy in the United States against ‘evident partiality.’ But, as we
have already discussed, that public policy was not violated in this case.”*® Finally, the

9 78 F.4th 1252 (11th Cir. 2023), cert. denied, 144 S. Ct. 1096 (2024).
10 /d. at 1262.

11 Id. at 1261 (internal citations omitted).

12 [d.

13 Id.

14 Id. at 1264.

15 Id. at 1265 (first alteration in original) (internal citations omitted).
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court examined whether the lack of initial disclosures violated the parties’ agreement
to arbitrate or United States law:

The record does not reflect an issue with the composition of the tribunal
due to the arbitrators’ late disclosures. . . . The parties appointed
arbitrators, who affirmed their independence and disclosed any
potential conflicts. [Respondent] challenged the arbitrators based on
the late disclosures, and the ICA followed the proper procedure when
denying that challenge. True, the ICA noted that Gaitskell should have
disclosed his case where McMullan appeared and that von Wobeser
should have disclosed his case with Jana. But it did not disqualify either
arbitrator for those reasons because it did not find any facts that led it to
question either arbitrator’s independence or impartiality.'®

Of course, under the FAA (as well as most state arbitration acts that are typically
patterned after the FAA), one may vacate an arbitration award if there is “evident
partiality or corruption in the arbitrators, or either of them.””” The FAA does not
clearly define “evident partiality,” leading to challenges in judicial interpretation.
This term can be understood through either an “appearance of bias” standard or an
“actual bias” standard.

Federal appellate circuits have reached different understanding as to what is required
to meet the “evident partiality” rule. Some courts have approached this issue as
requiring an actual bias. Evident partiality “will be found where a reasonable person
would have to conclude that an arbitrator was partial to one party to the arbitration.”'®
Meanwhile, other courts have imposed a lesser “appearance” standard as follows:

Overall, to meet one’s burden for vacating an arbitration award based on
“non-disclosed” bias, the party must show that the arbitrator(s] failed to
“disclose facts showing they ‘might reasonably be thought biased against
one litigant and favorable to another.” Finally, an arbitrator may have “a
duty to investigate [conflicts including existing or past financial, business,
or professional relationships]” with the parties if a statute or the arbitration
agreement itself creates that duty. Failure to perform that duty and inform
the parties may result “in a reasonable impression of partiality,” even if
the arbitrator did not have actual knowledge of the conflict.’

16 Id. at 1266 (internal citations omitted).
17 9U.S.C.§10.

18 All. Cap. Int'l Bank v. Wadiah Cap., No. 24-cv-2368 (PKC), 2025 WL 437618, at *5 (S.D.N.Y. Feb. 7, 2025)
(quoting Certain Underwriting Members of Lloyds of London v. Florida, Department of Financial Services, 892
F.3d 501, 505 (2d Cir. 2018)).

19 Raymond James & Assocs. v. Terran Orbital Corp., No. SA CV 19-1916-DOC (KESx), 2020 U.S. Dist.

LEXIS 88021, at *4 (C.D. Cal. Jan. 8, 2020)
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An Example of Over-Thinking the Disclosure Issue

For the purposes of this discussion, it is irrelevant which of the two vacatur standards
applies. This is because an arbitrator, when deciding whether to disclose information,
might “overthink” the issue by relying on the abundance of case law suggesting
that choosing not to disclose will likely not impact the final award. However, such
overthinking overlooks potential problems that could arise in the interim due to the
decision not to disclose or from a delayed disclosure.

For example, what if the incident leading to the potential need to disclose was an
inadvertent leak of one party’s sensitive information to the arbitrator in an ex parte
communication? From the arbitrator’s point of view, this communication conceivably
had no effect on the arbitrator. If it had any effect, it might be against the party
that pushed “send” too soon because the arbitrator has now been exposed to that
party’s dirty laundry, and why should the other parties care about that? On the
other hand, the arbitrator may wonder if revealing the ex parte communication may
effectively “blow up” the arbitration — that is, one party or the other may move to
disqualify the arbitrator based upon the information that was inadvertently revealed or
perhaps based merely on the fact of the occurrence of the ex parte communication.
Additionally, the arbitrator may reason that a disclosure under these circumstances
is overkill in light of court decisions upholding arbitration awards despite various
instances of non-disclosure. What'’s the arbitrator to do?

Don’t Overthink It — Disclose It

In the author’s opinion, the arbitrator’s machinations in the foregoing hypothetical
constitute overthinking the disclosure question. In their simplest terms, the AAA
and JAMS rules discussed above require the arbitrator to disclose what occurred
without digging too deep into the substance of the information the arbitrator may
have seen and without any concern about the effect the disclosure may have on the
arbitration.?° Indeed, the disclosure rules do not provide any such balancing test:
disclosure is mandated.

Add to the foregoing that both AAA and JAMS have express prohibitions against
any party’s ex parte communications with an arbitrator.?’ Hence, immediately upon
receiving a prohibited ex parte communication, the arbitrator must disclose the ex
parte communication.

Additionally, if that arbitrator is working with an agency like AAA or JAMS — as
opposed to serving independently as an arbitrator — the arbitrator can make the

20 See AAA Construction Industry Arbitration R-19; JAMS Arbitration Rule 15.
21 AAA Construction Industry Arbitration R-21(a); JAMS Arbitration Rule 14(a).
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disclosure to the agency, as opposed to directly to the parties.?? This provides the
agency the opportunity to consider how it will reveal the disclosure to the parties. The
pressure is removed from the arbitrator to figure out how she or he might “spin” the
narrative to try to protect one party or the other from embarrassment or, even worse,
inadvertent revelation of sensitive information to the other side. Simply put, given the
universally strident arbitrator disclosure requirements, that sort of wrangling over the
disclosure issue is not the arbitrator’s role.

The rub with choosing not to disclose or delaying a disclosure for even an inadvertent
ex parte communication is both the arbitrator and the party who engaged in the
improper ex parte communication know the arbitral rules have been violated. Even
without a rule like AAA Construction Industry Arbitration Rule R-19 (discussed
above) — which imposes ongoing disclosure obligations on the parties similar to
the disclosure obligations imposed on the arbitrator(s) — a diligent, ethical attorney
in that circumstance should disclose the slip-up. Furthermore, the attorney should
advise the client of the risk that if the oversight is discovered late in the process —
such as after an award has been issued — whether through a delayed disclosure
by the arbitrator or a late discovery by the opposing party, all previous arbitration
proceedings might be rendered meaningless. Consider the scenario where a
victorious party has its award vacated because it chose to hide details of an
inappropriate ex parte communication, even if that communication was minor and
inconsequential in the broader context of the case.

Thus, that party might opt to disclose in order to avoid the potential pitfalls. However,
if the party discloses and the arbitrator has not already done so, the arbitrator’s lack
of disclosure can develop its own negative implications even though it is likely that
no such implications would have been present had the arbitrator timely disclosed.

The arbitrator’s role in all of this is to not overthink it. Do not attempt to “nuance the
solution to achieve something” the circumstances do not allow orimply. Instead, make
disclosures as early as possible — as to “any circumstance” likely to give anyone
(and not just the arbitrator) rise to justifiable doubt as to the arbitrator’s impartiality or
independence — to avoid all the foregoing potential negative outcomes.

If a timely and thorough disclosure ends up “blowing up” the arbitration at that
point, then, respectfully, that is not the arbitrator’s fault. However, if the disclosure
is withheld and all the work of the parties and the arbitrator(s) are undone later
as a result, the arbitrator — despite a road paved with good intentions by playing
her or his cards close to the chest — has disserved the parties and the arbitration
process.

22 AAA Construction Industry Arbitration R-19(b); JAMS Arbitration Rule 15(h).
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