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PUBLIC OR PRIVATE: WHEN DOES A 
PRIVATE CLAIM BECOME A PUBLIC 
IMPROVEMENT PAYMENT BOND CLAIM?
By: Drew J. Gentsch and Bryce D. Holzer1

Many com-
mentators dis-
cuss the relative 

merits of whether a particular payment claim is gov-
erned by the law applicable to private (common law 
bonds) or public works projects (either the Miller Act 
or a state “Little Miller Act”).2  However, the profusion 
of public dollars financing what appear to be private 
projects is blurring the traditional lines that have been 
drawn to define public versus private projects.  Whether 
this blurring causes the bond to fall on the “statutory” 
versus “common law” side of the line can be of major 
importance to the claimant and the surety.  Statutory 

bonds often subject claimants to coverage, notice and 
time to sue requirements that can be very different, and 
often much more restrictive, from those applicable to 
common law bonds.

Examples of private projects funded with public 
funds abound.  Taking Iowa projects as examples, a $3 
billion fertilizer plant built in Muscatine received state 
assistance amounting to nearly $110 million.3  Google 
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1  Neither author is licensed to practice in every state, so bear in mind the limited 
nature of the review associated with each state’s law in this article.  The authors 
thank Alexis L. Warner and Anna E. Mallen for their much appreciated research 
assistance as clerks on this project.
2  See generally, § 8:160.Payment bonds—Distinguishing between public and 
private payment bonds: “Statutory bonds” versus “common-law bonds”, 3 Philip 
L. Bruner & Patrick J. O’Connor, Bruner and O’Connor on Construction Law § 
8:160 (2016 ed.);  Loren D. Podwill & Frank M. Lanak, The Law of Payment Bonds, 
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Subsidies?, The Des Moines Register, Apr. 19, 2017, http://www.desmoinesregister.
com/story/money/2017/04/20/iowas-new-3-b-fertilizer-plant-worth-110-m-state-
subsidies/305508001/.
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As one of my first official duties as Chair, I’m thrilled to greet you and welcome 
you to another great year with the Fidelity Surety Law Committee.  On that note, is 
your membership current?  The FSLC Directory will be published this year, and your 
membership needs to be current for your name to appear.  Please check your status, 
and make sure you have renewed membership for the ABA, TIPS, and FSLC for the 
2017-18 year.

As I transition into the role of Chair, I want to recognize how important the 
contributions of our outgoing Chair, Adam Friedman, have been. Please join me in 
thanking Adam for all the great programs that he provided to the FSLC during the 

2016-17 year.  Adam and the FSLC were recognized at the ABA Annual Meeting in August for another very 
successful year, including with an honor highlighting our work with the young professionals of the FSLC.  

I always look forward to the Fall edition of the Newsletter, which for me provides focus and purpose to 
begin a new FSLC year, and to remind me to plan ahead for the great programs that are fast approaching.  
Please be sure that you have marked November 8-10 on your calendar for the FSLC Fall Meeting in Boston.  
We will gather at the Sheraton Boston Hotel for a fantastic program called “Managing and Litigating the 
Complex Fidelity Claim.” This program will be held in conjunction with the Fidelity Law Association’s 
annual meeting, which is set for November 8, with the FSLC meeting following on November 9-10.  If you 
do not have a brochure for the Fall Program in your hands, you will soon. Please register early, and plan to 
include younger colleagues from your firms and companies.  The program will be a very useful workshop that 
will be educational and pragmatic, and that will help you gather practical and timely information to employ in 
your work.  As the programs approach, you will be able to register on-line for the Fall Meeting at americanbar.
org, and for the FLA at fidelitylaw.org.

For the 2018 Mid-Winter Meeting, you are in for a treat in our nation’s capital.  We will gather in Washington 
D.C. at the JW Marriott for the January 24-26, 2018 program. The Thursday construction-focused program 
is “Insurance Coverage on the Construction Project: Issues and Protection Pertinent to the Surety.” The 
Friday surety program will address arbitration: whether you are a party or not, how does the existence or 
requirement of arbitration of a dispute affect the surety.  The fidelity program, to be held on Thursday and 
Friday, is “Cyber and Technology Risks for the 21st Century—Modern Hazards and Modern Coverages.” The 
new TIPS Cybersecurity and Data Privacy Committee will participate with us to present a fantastic overview 
on the most critical losses, schemes, coverages, and challenges in the insurance industry.  The brochure for the 
MWM will be available by the Fall Meeting. We have a leadership meeting and many division and planning 
meetings that occur during this gathering. Please plan your travel arrangements to arrive on Wednesday so 
that you can attend the meetings scheduled for that day. 

The FSLC program year will conclude at the Spring Surety meeting, scheduled for May 10-11, 2018, in 
Santa Fe, New Mexico.  We will gather at the La Fonda Hotel to discuss the newly published “Managing and 
Litigating the Complex Surety Claim.”  

With all this programming going on, it is most critical that we have your membership, support, and 
participation.  Do you want to be more involved? We have Divisions, Subdivisions, and projects for you.  
Contact me (toni.reed@strasburger.com), and I will be sure that you meet more people and join a productive 
team working for the FSLC. 

I look forward to seeing you in Boston, Washington, D.C., and Santa Fe, and to hearing from you during 
the course of the year. Be on the lookout for more information about all of our upcoming programs and 
activities. 

Toni Scott Reed, Strasburger & Price, LLP
Chair, ABA TIPS Fidelity and Surety Law Committee

MESSAGE FROM THE CHAIR
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GUARDIAN AND CONSERVATOR BOND CASE 
MANAGEMENT: BEST PRACTICES
By: James Breckenridge

For appointed guardians and 
conservators, the challenges of 
navigating the legal requirements of 
their assignment can be daunting.  
Where state statutes defining the 

rights and obligations of guardians and conservators 
are written in cumbersome legal jargon from the hoary 
past,1 legally untrained guardians and conservators, 
who very well may want to do well by their ward, can 
have an awful time figuring out what they are supposed 
to do to discharge their duties faithfully. Without 
guidance, they may fail to understand what expenses 
are legitimate. They may fail to properly document 
expenditures. They may fail to comply with annual 
reporting and settlement requirements.  These situations, 
characterized as the improper discharge of duty, can 
lead to surety liability.  Facing the potential for loss 
and armed with a deficient historical record of guardian 
or conservator actions, oftentimes the best a surety 
lawyer can do is mitigate risk and reduce damages. As 
leverage in settlement negotiations with code enforcers, 
surety lawyers try to show that expenses incurred were 
legitimate or that accounting deficiencies are technical 
and not substantive.  Sometimes the surety lawyer has 
to recreate the settlement accounting for the principal 
based on uncovered information.  This process requires 
detailed analysis and, foremost, thorough investigation.  
Properly employed, the following best practices can 
reduce surety exposure and aid in indemnity actions:

Open a dialogue with opposing counsel. Invariably, 
lawyers treat opposing counsel tersely, curtly, and icily.  
Maybe it is because most lawyers are introverts.2  Or 
maybe it is because litigators are sometimes hell-bent 
on gaining the upper hand.  Maybe it is the adversarial 
nature of their work that leads lawyers to inherently 
distrust others.  But the world of probate is small, 
and the world of probate suretyship is even smaller.  
Because of the local nature of the work, chances are 
any attorney will work with opposing counsel, or 

opposing counsel’s colleagues, in the future. Opposing 
counsel may even refer work. Why not be known as 
a friendly and genuine lawyer? A lawyer’s duty to 
zealously represent the interests of the client3 does not 
mean that one must forego congeniality.  Although 
it may be necessary to engage in formal discovery, 
through conversation and building a relationship 
with opposing counsel, it may be possible to obtain 
information informally such as where hospitalization of 
the ward occurred, dates and location of long term care 
administration, information about the principal’s prior 
counsel, and a host of other nuggets that help focus the 
investigation.  Furthermore, in the non-confrontational 
setting of informal conversation, one can find out how 
opposing counsel thinks, and often segue into what is 
important to counsel in a particular case.  This allows a 
lawyer to better understand what sort of evidence would 
satisfy opposing counsel, what counsel might deem as 
reasonable when it comes to evaluating expenses, and 
a host of other information that will allow a lawyer to 
focus his or her own investigation and work. 

Open a dialogue with your principal. Typically 
there is no better-informed source of information 
for an investigation about where the money went 
than the principal. By attempting to collaborate with 
the principal, the lawyer can likely gain access to 
receipts, bank statements, stories of involvement of 
other guardians, the type of care the ward received, 
and even admissions as to possible intentional bad 
acts committed. This information can help define 
expectations about what exactly can be done for the 
client and what total loss exposure is likely.  It may 
be invaluable in subsequent (or concurrent) indemnity 
actions to have information about where a principal 
banks in case of future garnishment. Additionally, 
information about inheritances, bequests, or work 
bonuses may be uncovered which can help make the 
surety whole for the loss it pays out in settlement or 

Continued on page 17

1  Compare Mo. Rev. Stat. § 5325 (1889) (stating “Discharges, acquittances and receipts given by guardians and curators during the continuance of their respective offices, 
for any debts, rents or other money or property due to their wards, shall be valid in favor of all persons who take them in good faith; but guardians and curators, and their 
sureties, shall be liable to the party injured, if such discharges, acquittances or receipts shall be given illegally or fraudulently.”) with Mo. Rev. Stat. § 475.255 (2016) 
(stating “Receipts or acknowledgments given by a conservator during the continuance of his office, for the payment of any debts, rents or other money or property due to his 
protectee, are valid in favor of all persons who take them in good faith; but the conservator and his sureties are liable to the party injured, if the receipts or acknowledgments 
are given illegally or fraudulently.”).
2  Leslie A. Gordon, Most Lawyers are Introverted, and That’s Not Necessarily a Bad Thing, the aBa JouRnal, January 1, 2016, at 36. 
3  Model RuleS of PRof’l ConduCt R. 1.3 cmt. [1] (1983).

http://next.westlaw.com/Document/N7934980097E011DBAAE5EC546F596722/View/FullText.html
http://next.westlaw.com/Document/I6bc3ed4eb9a611e598dc8b09b4f043e0/View/FullText.html
http://next.westlaw.com/Document/Idef1efa2436911e18b05fdf15589d8e8/View/FullText.html
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Introduction
This article’s analysis begins 

with a maxim that is the very 
essence of suretyship – the surety 
is not liable unless its principal 
is liable on the underlying 
obligation. As such, a surety is 
entitled to assert its principal’s 
defenses against a claim for 
labor or material furnished to the 

bonded project. This general rule is true even if the 
principal does not assert the defenses itself or is barred 
from doing so by an unrelated legal disability. The 
surety may not, however, maintain a defense that has 
already been waived by the principal nor may the surety 
assert the “personal” defenses of its principal, such as 
bankruptcy, infancy, insanity, or duress. Further, the 
surety’s ability to assert its principal’s defenses may be 
impacted when dealing with second-tier claimants. 

Additionally, a surety may also assert defenses 
that are unique to itself as a surety. However, a 
surety’s defenses to a performance bond claim, such 
as owner/obligee default, will not likely defeat an 
unpaid subcontractor or supplier’s payment bond 
rights because a payment bond claimant has distinct 
rights under the payment bond that are defined by its 
own contract and conduct. With all of this being said, 
it is important that the surety conduct an independent 
and objective investigation to determine whether 
it has the factual, contractual and legal authority to 
assert such defenses. Below is a general overview of 
only some of the defenses that may be available to a 
payment bond surety. 

Material Breach
A claimant’s material breach of its contract may 

serve as a complete defense to a payment bond claim. A 
material breach may occur if the claimant unjustifiably 
abandons the project, fails to reach substantial 

completion, or fails to perform its work in accordance 
with the contract documents. However, this defense may 
fail if the claimant’s performance under its contract is 
executed by the principal’s own prior material breach, 
i.e., nonpayment, wrongful termination, etc.

Recoupment Or Setoff
Generally speaking, a surety may setoff against a 

first-tier claimant any costs incurred by its principal 
to complete or remediate claimant’s work and any 
costs incurred as a result of the claimant’s delay. But, 
authorities differ on a surety’s setoff rights against a 
second-tier claimant. Some courts have found that 
the principal is not barred by the lack of privity from 
recouping its corrective expenses because the second-
tier claimant may only recover for “sums justly due.” 
See United Structures of America v. G.R.G. Eng’g, 9 
F.3d 996 (1st Cir. 1993). However, other courts have 
found that a surety may not charge correction and 
delay damages against a second-tier claimant because 
of the lack of privity between the principal and the 
second-tier claimant. United States ex rel. Martin Steel 
Constructors v. Avanti Constructors, 750 F.2d 759 (9th 
Cir. 1984). 

Payment 
Payment may also serve as a defense to a payment 

bond claim. However, this defense will only hold up if 
actual payment is made and received. In other words, 
a promissory note or bounced check will not discharge 
the surety of its bonded obligations. 

Contingent Payment Clauses 
Sureties may also assert contingent payment 

clauses as a defense of their principals in order to 
shift the risk of non-payment by project owners to 
subcontractors. Contingent payment clauses generally 
fall into two categories: Pay-When-Paid clauses and 
Pay-If-Paid clauses. 

Continued on page 18

PAYMENT BOND DEFENSES:  
TO PAY OR NOT TO PAY, THAT IS THE 
QUESTION
By:  Lauren E. Rankins, Erica Del Aguila and Aniuska Rovaina, 
Associates

https://www.westlaw.com/Document/Iaa3686a496fe11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaa3686a496fe11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iecfc97d194a211d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iecfc97d194a211d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iecfc97d194a211d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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HIGHLIGHTS OF THE UPDATED W GENERAL 
CONDITIONS
By: Timothy D. Boldt

The American Institute of 
Architects (“AIA”) has been 
producing standard form 
construction agreements for 
more than one hundred years. 
Recently released new versions 

of several important, standard form agreements 
require construction and surety lawyers’ attention 
and understanding.  The revised agreements include 
the A-Series, intended for use between owners and 
contractors, and the B-Series, intended for use between 
architects and owners. 

The two most widely used A-Series agreements are 
the A101 Owner/Contractor Fixed-Sum Agreement 
and the A201 General Conditions. The A201 is 
generally known to be the most litigated contract in 
the country, and the new version comes with a degree 
of controversy. Organizations such as the Associated 
General Contractors of America were not asked for 
comment and endorsement, as they had been with 
past versions.1  The following discussion highlights 
some of the specific changes to the A201-2017 general 
conditions.   

Insurance and Bonding Gets an Overhaul and Its 
Own Space   

Insurance and Bonding terms have been 
significantly expanded and are now, in large part, 
located in a seven-page Exhibit “A” to the A101. These 
terms were previously located exclusively in Section 
11 of the A201.  The 2017 version continues to address 
insurance and bonding issues in Section 11 of the A201, 
but it is limited to discrete issues.  The new Exhibit A 
appears to be an effort by the AIA to present parties 
with greater flexibility to establish bond and insurance 
programs. Exhibit A may help reduce the need for 
extensive supplemental insurance and bonding terms. 

For instance, the new Exhibit A contains a provision 
dealing with deductibles and self-insured retentions.2 

There are also user-friendly checklists for optional 
coverage mandates, including Ordinance or Law 

Insurance, Expediting Cost Insurance, Extra Expense 
Insurance, Civil Authority Insurance, Ingress/Egress 
Insurance, Soft Costs Insurance, Cyber Security 
Insurance, Railroad Projective Liability Insurance and 
Asbestos Liability Insurance.3     

Also new is a section that prohibits contractors from 
using Commercial General Liability (CGL) policies 
that contain exclusions or restrictions of coverage for 
11 separate risks:4      

1. Claims by one insured against another insured, 
if the exclusion or restriction is based solely on 
the fact that the claimant is an insured, and there 
would otherwise be coverage for the claim.

2. Claims for property damage to the Contractor’s 
Work arising out of the products-completed 
operations hazard where the damaged Work or 
the Work out of which the damage arises was 
performed by a Subcontractor.

3. Claims for bodily injury other than to employees 
of the insured.

4. Claims for indemnity under Section 3.18 of 
the General Conditions arising out of injury to 
employees of the insured. 

5. Claims or loss excluded under a prior work 
endorsement or other similar exclusionary 
language.

6. Claims or loss due to physical damage under a 
prior injury endorsement or similar exclusionary 
language.

7. Claims related to residential, multi-family, or 
other habitational projects, if the Work is to be 
performed is such a project.

8. Claims related to roofing, if the Work involves 
roofing.

9. Claims related to exterior insulation finish 
systems (EIFS), synthetic stucco or similar 
exterior coatings or surfaces, if the Work involves 
such coatings or surfaces.

1  Seminar Flyer, Associated General Contractors, NYS (Aug 9, 2017)
2  AIA A101-2017 Exhibit A, § A2.3.1.4
3  AIA A101-2017 Exhibit A, §§ A.2.4, A2.5, A3.3
4  AIA A101-2017 Exhibit A, § 3.2.2.2
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10. Claims related to earth subsidence or movement, 
where the work involves such hazards.

11. Claims related to explosion, collapse, and 
underground hazards, where the work involves 
such hazards. 

There is little doubt that owners and contractors 
will continue to supplement and modify the insurance 
and bonding terms of the A-Series agreements. 
Nonetheless, the 2017 Exhibit A is a welcomed step in 
the right direction.    

Mandatory Neutrality for IDM’s
The new A201 now expressly requires Initial 

Decision Makers (IDM’s) to render decisions in 
good faith and to “not show partiality to the Owner 
or Contractor…”5 This new language should be 
unnecessary because impartiality and good faith are 
implicit obligations of any individual tasked with 
making an ADR determination. Even so, the additional 
language is worth the extra ink, if for no other reason 
than to help architects (who typically serve the role 
of IDM) explain their obligation of impartiality to 
project owners. 

Architects are compensated by owners, and often 
have strong relationships with them. When disputes arise 
on a project, owners commonly turn to their architect, 
expecting the architect to be a loyal advocate. Although 
it is a reasonable presumption from the owner’s point 
of view, it is incorrect. The person selected to serve as 
the IDM must be neutral and impartial. One negative 
aspect of AIA contracts is that they push architects to 
serve as the IDM, regardless of whether the architect 
has given serious thought to this role. Under § 6.1 of the 
A101, architects receive the IDM role by default, unless 
the parties specifically appoint a different individual. 

This may not be the best practice. An architect 
may prefer to avoid being in the middle of an owner-
contractor dispute and may also be reluctant to make 
a decision against the owner, who is paying their fees. 
Further, owners are likely to be unhappy if their architect 
renders a decision against it. Finally, contractors are 
typically skeptical about the ability of the architect to 
be neutral.      

The new explicit language requiring neutrality and 
good faith is a positive addition to the contract. Still, 
a better approach may be to remove the architect-
by-default provision6 and require the parties to 
affirmatively select the IDM. At a minimum, this would 
encourage the parties to give serious consideration to 
the selection choice.     

Email Finally Welcome, Except for Notices of 
Claim

America Online, known customarily as AOL, 
introduced its user-friendly, Windows-based email 
system to the world in the year 1992. Twenty-five 
years later, with most Americans now checking email 
on a moment-by-moment basis, the AIA is finally 
ready to accept it as a valid means of communication 
on construction projects.7 Two caveats are as follows: 
parties must specifically select email as an accepted 
method of communication,8 and email cannot be used 
to deliver notices of claims.9 Claim notices must still 
be delivered by certified mail, registered mail, or by 
courier with proof of delivery.10   

The acknowledgment of email as a legitimate 
form of communication is certainly a positive change. 
Nonetheless, the new A201 would be better if it permitted 
email communication explicitly in the Notice of Claim 
provision. In this age of instant communication, neither 
party should have to wait for a hard-copy notice to be 
made aware of a claim. In practice, it will likely be 
better for claim notices to be delivered by email and by 
delivery of hard copy, with receipt being effective upon 
delivery of the hard copy.      

Building Information Modeling (BIM) Is Here To 
Stay

BIM is a 3D design and modeling software process 
that allows architects, engineers, and construction 
professionals to efficiently plan, design, construct, and 
manage buildings and infrastructure.11  BIM has existed 
in various iterations for decades, and has taken strong 
root in the 21st Century as significant technological 
advances make it more user-friendly and affordable. 

Although BIM has significant benefits, the process 
is markedly more complex than construction based 

5  AIA A201, § 1.1.8
6  AIA A101, § 6.1
7  AIA A201, § 1.6
8  Id; see also AIA A101 § 8.3 
9  Id.
10  Id.
11  https://www.autodesk.com/solutions/bim
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on 2D models. In order to realize the benefits of 
BIM, there must be tight collaboration by all parties 
on a construction project, including with respect to 
development of project-specific protocols.      

Under the 2017 A-Series contract forms, any 
party using or relying on BIM without also obtaining 
agreement to protocols under the AIA E203 and G202 
does so at their own risk and “and without liability to the 
other party and its contractors and consultants….” 12    

Quicker Schedule Negotiations and Mandated 
Content

Contractors using the 2017 A201 have less flexibility 
in the manner in which they prepare project schedules. 
Under the prior version of the A201, contractors were 
required to promptly “prepare and submit” a proposed 
schedule as soon as the contact was executed. The new 
A201 no longer contains the word “prepare,”13 which is 
likely targeted at discouraging contractors from waiting 
for an executed contract before undertaking work on 
the project schedule. 

Additionally, the A201 now mandates certain 
minimum content including identification of milestone 
dates and an apportionment of work by construction 
activity. 

Added Protection for Contractors on Minor 
Changes 

The new version of the A201 includes a procedure 
for contractors to challenge minor change directives 
when the contractor disputes the characterization.14 

If a contractor believes that a minor change directive 
will affect the contract sum, time, or scope, they have 
the right, upon proper notice, to refuse the directive. In 
such event, the owner can issue a construction change 
directive in order to obligate the contractor to proceed.  

An Important “AND” Added To Termination for 
Cause Provision

Termination for cause by the owner under the 
A-Series contract forms is, at a minimum, a three-step 
process: certification that sufficient cause exists to justify 
termination for cause, service of a seven-day notice upon 
the contractor and the surety, and termination.15   

Part of the problem with prior versions of the A201 
was that the language does not explain, in crystal-clear 
language, that there is a multi-step process, and also 
does not explain what exactly must be done to comply 
with the term. One positive development in the 2017 
version is the addition of the word “and” which helps 
make it clear that “certification by the architect” is a 
distinct step in the process of termination for cause.

Although the revised contract term is a step in the 
right direction, additional changes would have been 
helpful. The 2017 provision states in relevant part:       

When any of the reasons described in Section 
14.2.1 exist, and upon certification by the Architect 
that sufficient cause exists to justify such action, the 
Owner may, without prejudice to any other rights or 
remedies of the Owner and after giving the Contractor 
and the Contractor’s surety, if any, seven days’ notice, 
terminate employment of the Contractor….16

Unfortunately, at least three important questions 
remain that may be subject to differing opinions:  1) 
What constitutes a “certification by the Architect”?, 
2) Is the seven-days a cure period or may the owner 
restrict project access during this period?; and 3) Does 
termination self-effectuate at the end of the seven 
days, or does it require an additional communication 
to effectuate termination?  Although case law may 
dictate the answers to these questions, the answers 
should be clear based on a plain reading of the contract 
provision.

Narrowed Role for IDM  
Claims that first arise after the “period for correction 

of Work” under the 2017 A201 do not need to be 
submitted to the IDM. All that is required is written 
notice to the other party.17 Additional claims that do 
not require IDM involvement are those that arise under 
the contract terms governing hazardous materials, 
emergencies, and settlement of an insured loss.18

60 Day Limitations Period for Challenging 
Decision of IDM

Article 15 now contains a provision that, in essence, 
establishes a sixty-day limitations period for challenging 

12  AIA A201 § 1.8
13  AIA A201 § 3.10.1
14  AIA A201 § 7.4
15  AIA A201 § 14.2
16  Id.
17  AIA A201 § 15.1.3.2
18  AIA A201 § 15.2.1
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decisions made by the IDM.19 The triggering event is 
a demand from one party that the other party file for 
binding dispute resolution. The exact trigger-language 
is as follows: 

Either party may, within 30 days from the date 
that mediation has been concluded without 
resolution of the dispute or within 60 days 
after mediation has been demanded without 
resolution of the dispute, demand in writing 
that the other party file for dispute resolution. If 
such a demand is made and the party receiving 
the demand fails to file for binding resolution 
within 60 days receipt thereof, then both parties 
waive their rights to binding dispute resolution 
proceedings with respect to the initial decision.   

Venue for Arbitrations: Project Location
The 2017 A201 includes a common sense, venue-

selection clause for arbitrations to resolve claims that 

are covered by the ADR terms of the contract: “The 
place where the Project is located, unless another 
location is mutually agreed upon.”20

Numerous Additional Changes
This article is not a comprehensive overview of the 

2017 revisions to the AIA A201. It merely highlights 
some of the most significant changes. Other terms 
which contain notable revisions include § 2.2 Evidence 
of the Owners Financial Arrangements; § 2.5 Owner’s 
Right To Carry Out the Work; § 3.3 Supervision and 
Construction Procedures; § 4.2.4 Communications;  
§ 9.2 Schedule of Values; § 9.4 Certificates For Payment; 
§ 9.6 Progress Payments; § 9.10 Final Completion and 
Payment; § 10.3 Hazardous Materials. A full review 
of the 2017 AIA contract documents is necessary for 
construction and surety counsel alike. 

Timothy D. Boldt is a Partner at Ernstrom & Dreste, LLP in 
Rochester, New York.  

19  AIA A201 § 15.3.3
20  AIA A201 § 15.4.1
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received about $36.6 million in assistance for the 
nearly $2.5 billion in construction costs related to data 
centers in the Council Bluffs area.4  For building a new 
data center in Altoona, Facebook received about $18 
million in state assistance for its $1 billion investment.5  

Microsoft built data centers costing $2 billion near 
Des Moines, and received about $41 million in state 
assistance.6

While on the surface projects like these appear to be 
private projects requiring common law bonds, a close 
analysis of a particular state’s law may actually reveal 
the opposite.

This article explores how public money invested 
in private projects might turn payment claims against 
common law bonds into Little Miller Act claims, 
including an example of the potential alteration of the 
payment bond claim procedure.  It also provides practice 
pointers related to the handling of such payment bond 
claims to avoid potential challenges.  

Common Law or Statutory Payment Bond
Whether a bond is governed by common law or 

a statute could prescribe fundamentally different 
requirements for enforcing a claim against the bond.  
As other commentators have stated it, “[c]ommon 
law bonds are private contracts and are subject to 
the applicable law of contracts.”7  Under a common 
law bond, then, the court would generally utilize the 
bond language and common law principles of contract 
to analyze the particular payment claim at issue.8  
Whereas with a statutory bond, the statute is generally 
read into the bond, and any conflicting language in 
the bond may be disregarded in favor of the statutory 
terms.9  As one Court has stated, “Where the situation is 
such as to require a statutory bond, and the bond given 

by the contractor conforms in material and essential 
respects to the requirements of the statute, the parties 
will be held to have intended to make a statutory bond, 
notwithstanding the omission from the bond of other 
conditions required by the statute, or the inclusion of 
stipulations contrary to the statute.”10

As a result, understanding the source of the project 
funding can be just as important as the language of the 
bond, in conjunction with any potentially applicable 
Little Miller Act statute, to a thorough analysis of a 
payment bond claim.

Language of the Little Miller Acts
This article focuses on the specific language utilized 

in the various Little Miller Acts to determine if a question 
may arise under the Act as to whether a payment bond 
claim may fall within the rubric of a statutory payment 
bond claim due to the presence of public funding on a 
project.  The first step is to understand the language 
of the statute to determine the likelihood of such an 
impact.

Generally, the various Little Miller Acts can be 
placed into one of two categories, those with broad 
language that may create an issue for defining as 
“public” what otherwise appears to be a private project, 
and those whose language is more narrowly tailored 
and appear to avoid the potential confusion.  Of course, 
a thorough reading of the statute and relevant case law 
will be needed to understand the particular dynamics 
of each case.  There may be fact patterns that create 
hybrid scenarios between public and private projects 
given the particular statute enacted in the relevant time 
frame.11  

In the first category where the statutory language 
is broad, and confusion may arise, it can generally 
be stated that these states’ statutes contain a more 
expansive definition of public improvements.12  In the 

PUBLIC OR PRIVATE:...
Continued from page 1

4  Cole Epley & Andrew J. Nelson, As Google Plans $1B Expansion In Council Bluffs, Internet Giant Says It’s Thrilled By Partnership With City, State, Omaha World-Herald, 
April 17, 2015, http://www.omaha.com/money/as-google-plans-b-expansion-in-council-bluffs-internet-giant/article_4390a0fc-e46e-11e4-b919-2fe5866f336b.html.
5  Matthew Patane, Why Data Centers Love Coming to Iowa, The Des Moines Register, July 11, 2016, http://www.desmoinesregister.com/story/tech/2016/07/11/why-iowa-
data-centers-love-coming-to-iowa/86963974/.
6  Id.
7  Loren D. Podwill & Frank M. Lanak, The Law of Payment Bonds, (Kevin L. Lybeck, Wayne D. Lambert, & John E. Sebastian eds., Am. Bar Ass’n 2d ed. 2011) (citing 
Rexroth & Rexroth, Inc. v. Gen. Cas. Co. of Am., 242 Cal. App. 2d 363, 370 (Cal. Ct. App. 1966)).
8  See id.
9  See id. at 17-18 (citing Baxter Constr. Co., Inc. v. Hou-Tex Prods., Inc., 718 S.W.2d 355, 358 (Tex. App. 1986)).
10  Philip Carey Co. v. Maryland Cas. Co., 206 N.W. 808, 810 (Iowa 1926).
11  For instance, some Little Miller Acts could provide a differing result where a private project is conducted on public lands; however, this type of scenario is beyond the 
scope of this article.  As this article was being researched, it was found that several states enacted changes to their Little Miller Acts this year and other states made changes 
in the past year or so. Several more states had potential alterations pending.
12  See Iowa Code § 573.1, et seq. (2017); Ind. Code § 5-16-5, et seq. (2017) (but see note 12); Ind. Code § 36-1-12-2 (2017); N.J. Stat. Ann. § 2A:44-143 (2017); N.M. Stat. 
Ann. 1978, § 13-4-18 (2017); 8 Pa. Stat. § 193 (2017); S.C. Code Ann. § 11-35-3030 (2017); Midstates Excavating, Inc. v. Farmers and Merchants Bank & Trust of Watertown, 
410 N.W. 2d 190, 194 (S.D. 1987); Tenn. Code Ann. § 12-4-201 (2017); W. Va. Code § 5-22-1(d) (2017).

http://www.omaha.com/money/as-google-plans-b-expansion-in-council-bluffs-internet-giant/article_4390a0fc-e46e-11e4-b919-2fe5866f336b.html
http://www.desmoinesregister.com/story/tech/2016/07/11/why-iowa-data-centers-love-coming-to-iowa/86963974/
http://www.desmoinesregister.com/story/tech/2016/07/11/why-iowa-data-centers-love-coming-to-iowa/86963974/
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broad definition, the states generally label a public 
improvement as any construction utilizing public 
funds.13 Under these broad definitions, the language 
would appear to imply that it does not matter if the 
project is on state or local land, or even involves a 
contract with a state or local agency.  These broad 
definition states potentially place any improvement 
involving state or local funds into the category of a 
public improvement.  Differences exist in the particular 
language utilized, including each state having its own 
definition of what the minimum dollar value of the 
project may be in order to fall within the terms of the 
statute.  A close reading of the particular statute may 
also reveal if the funding threshold is solely related to 
the state and/or local funding involved, or if it is merely 
the overall value of the project. In any event, once that 
statutory dollar threshold is met, the project may be a 
public improvement.

In the second category, where the language is 
narrow, the definition of the statutory terms appear 
to limit the bonding requirement to contracts entered 
into with state and/or local agencies, or on state or local 
lands.14  In these states, because the statutory language 
specifically requires the contract to be with a state 
related entity, or on state owned lands, the project is not 
likely to be seen as a public improvement despite the 
receipt of substantial state funds.15  

In some states the language is not clear in relation 
to categorizing the definition of “public” as broad or 
narrow.16  Additional research into case law interpreting 
the language may provide better definition to understand 
how these statutes may impact payment bond claims in 
each state.

The difference between a broad and a narrow statute 
could alter the analysis of a payment claim and prescribe 
differing timelines related to such payment claims.  The 
different analysis based upon the statutory definition to 

the particular project becomes striking when statutes 
of limitation are altered, or restrictive requirements as 
to the number and timing of notices are involved.  The 
potential for alterations of time lines and deadlines for 
the filing of payment claims and subsequent lawsuits 
arising out of the claims should make every practitioner 
closely examine the precise language involved.

The Set-Up for a Practical Example
For purposes of better understanding the potential 

ramifications of the statutory provisions that may come 
into play, we will turn to the fictional example of a 
project for the construction of a data plant fertilized by 
state funds in Iowa.  In this wholly fictional example, 
the Boonedoggle data plant is being constructed on 
private property.  The overall project price tag is $2.5 
billion, while the state assistance to the project is $75 
million.

For this example, the payment bond at issue is 
written on the standard AIA- A312 2010 bond form.  
The pertinent payment bond terms state:

5.   The Surety’s obligations to a Claimant under this 
Bond shall arise after the following:

5.1 Claimants, who do not have a direct contract 
with the Contractor,

.1  have furnished a written notice of non-
payment to the Contractor, stating with 
substantial accuracy the amount claimed 
and the name of the party to whom the 
materials were, or equipment was, furnished 
or supplied or for whom the labor was done 
or performed, within ninety (90) days after 
having last performed labor or last furnished 
materials or equipment included in the 
Claim; and

2   have sent a Claim to the Surety . . .

13  See id.
14  See Ala. Code § 39-1-1, et seq. (2017); Alaska Stat. §36.25.010, et seq. (2017); Ariz. Rev. Stat. § 34-222, et seq. (2017); Ark. Code Ann. § 18-44-503, et seq. (2017); Civ. 
Code § 9550 and Pub. Cont. Code § 7103 (2017); Colo. Rev. Stat. § 38-26-105 (2017); Conn. Gen. Stat. § 49-41 (2017); Del. Code Ann. 29 § 6962 (2017); Fla. Stat. § 255.05 
(2017); Ga. Code Ann. § 13-10-60 and 36-91-90 (2017); Haw. Rev. Stat. § 103D-324 (2017); 30 Ill. Comp. Stat. Ann. 550/1 (2017); Ind. Code § 4-13.6 et seq. (2017); Ind. Code 
§ 8-23-9-8 (2017); Kan. Stat. Ann. § 60-1111 (2017); Ky. Rev. Stat. Ann. § 45A.190 (2017); Siemens Building Tech., Inc. v. Jefferson Parish, 298 F. Supp. 2d 415, 418 (E.D. 
La. 2004); Me. Rev. Stat. Ann. 14 § 871 (2017); Md. State. Fin. & Proc. Art. § 17-103 (2017);  Mass. Gen. Laws ch. 149, § 29 (2017); Minn. Stat. § 574.26 (2017); Miss. Code 
Ann. § 31-5-51 (2017); Mo. Rev. Stat. § 107.170 (2017); Mont. Code Ann. 18-201, et seq. (2017); Neb. Rev. Stat. § 52-118 (2017); Nev. Rev. Stat. § 339.015 et seq. (2017); N.H. 
Rev. Stat. Ann. § 447:16 (2017); N.Y. State Fin. § 137 (2017); N.C. Gen. Stat. § 44A-25 et seq. (2017); N.D. Cent. Code § 48-01.2 et seq. (2017); Ohio Rev. Code Ann. § 153.54 
(2017); Okla. Stat. tit. 61 § 1 et seq. (2017); Or. Rev. Stat. § 279A.010 et seq. (2017); R.I. Gen. Laws § 37-12-1 (2017); Tex. Gov’t. Code § 2253.021 (2017); Utah Code Ann. § 
63g-6a-1103 (2017); 19 Vt. Stat. Ann. §10 (2017); Va. Code Ann. § 2.2-4337 (2017); Wash. Rev. Code § 39.08.010 (2017); Wis. Stat. § 779.14 (2017); Wyo. Stat. Ann. § 16-6-112 
(2017).
15  It appears two types of narrow statutes exist. The first being statutes that appear to find a public improvement where state contracting entities are involved. This type 
appears less likely to create confusion over a public improvement. The second type of statutes are those which appear to find public improvements where improvements are 
made on state owned or controlled land.  This second definition may engender greater confusion in some fact patterns.  For instance, if a telecommunications company put a 
tower on public land, could that be considered a public improvement?
16  See Idaho Code § 54-1926 (2017); Mich. Comp. Laws Ann. § 201 (West 2017).
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5.2 Claimants, who are employed by or have a direct 
contract with Contractor, have sent a Claim to 
the Surety . . .

12. No suit or action shall be commenced by a 
Claimant under this Bond other than in a court 
of competent jurisdiction in the state in which 
the project that is the subject of the Construction 
Contract is located or after the expiration one 
year from the date (1) on which the Claimant sent 
a Claim to the Surety pursuant to Section 5.1.2 
or 5.2, or (2) on which the last labor or service 
was performed by anyone or the last materials 
or equipment were furnished by anyone under 
the Construction Contract, whichever of (1) or 
(2) first occurs . . .

Here are the pertinent statutory terms in Iowa 
related to a payment bond claim on a “public” project:

573.1   (1)  “Construction”, in addition to its 
ordinary meaning, includes repair, alteration and 
demolition . . .

(4)  “Public improvement” is one, the cost of 
which is payable from taxes or other funds 
under the control of the public corporation . . .17

Bonding is required for public improvement 
contracts in excess of $25,000.18

573.7  Any person, firm, or corporation who has, 
under a contract with the principal contractor 
or with subcontractors, performed labor, or 
furnished material, service, or transportation, in 
the construction of a public improvement, may file, 
with the officer, board, or commission authorized 
by law to let contracts for such improvement, an 
itemized, sworn, written statement of the claim for 
such labor, or material, service, or transportation.

573.10  Claims may be filed with said officer as 
follows:

1. At any time before the expiration of thirty 
days immediately following the completion 
and final acceptance of the improvement.

2. At any time after said thirty-day period, if 
the public corporation has not paid the full 
contract price as herein authorized, and no 
action is pending to adjudicate rights in and 
to the unpaid portion of the contract price.19

573.11  The court may permit claims to be 
filed with it during the pendency of the action 
hereinafter authorized, if it be made to appear that 
such belated filing will not materially delay the 
action.20

Generally, filing a lawsuit regarding payment on 
a public improvement project can be accomplished 
during a window that is open between thirty and sixty 
days following completion and acceptance.21

573.21  The court may tax, as costs, a reasonable 
attorney fee in favor of any claimant for labor or 
materials who has, in whole or in part, established 
a claim.22

Legal termination of the contract acts as final 
completion and acceptance related to filing deadlines 
under the Public Improvement Statute.23

The Payment Bond Claim
Boonedoggle receives documentation from a 

subcontractor that it is owed $75,000 related to three 
pumps installed in the project.  The documents, received 
by Boondoggle on March 10, 2017, demonstrate the 
pumps were delivered to another subcontractor, who 
then delivered the pumps to the project on December 
15, 2016.  The work on the project is not yet complete, 
however, the pumps were only three of the five pumps 
contracted to be delivered by the Claimant, all by 
December 15, 2016.  As a result of this Claimant’s 
failure to deliver all of the pumps in a timely manner, 
the Owner terminated the contract with the Contractor 
as Principal on April 15, 2017.  The Surety does not pay 
the Claim, and the Claimant files suit on July 1, 2017.

Looking at the Claim as if there were no public 
funds fertilizing the project, so long as the Claimant 
contemporaneously copied the Contractor as Principal 
and Surety with the notice sent to Boonedoggle, it 

17  Iowa Code § 573.1 (2017).
18  Iowa Code § 573.2 (2017).
19  Iowa Code § 573.10 (2017).
20  Iowa Code § 573.11 (2017).
21  Iowa Code § 573.16 (2017).
22  Iowa Code § 573.21 (2017).
23  Iowa Code § 573.23 (2017).
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is likely that the Claim would survive a motion to 
dismiss.  The analysis would be under common law 
contractual principles, interpreting the language of the 
bond.  Therefore, the Claim was timely noticed to the 
Contractor as Principal within 90 days of the equipment 
being delivered, pursuant to clause 5.1.1 of the bond.  
Additionally, the lawsuit was commenced within the one 
year time period contemplated in clause 12 of the bond.

However, from the perspective of the contract 
being deemed a Public Improvement under the express 
language of the statutes, the result may be drastically 
different.  Under Iowa law, because this Construction 
project received funds from a Public Corporation the 
project may be deemed a Public Improvement.24

Assuming that the Claimant was not barred by 
Iowa Code Section 573.7, and was indeed entitled 
to file a claim, the Claimant may still be barred 
from proceeding with the claim.  Because the owner 
terminated the Contractor as Principal on April 15, 
2017, final acceptance and completion were deemed 
to have occurred as of April 15, 2017 per Iowa Code 
Section 573.23.  In order to then timely file a court action 
on the bond, the Claimant may have been required to 
file suit within the 30 to 60 day time period following 
termination of the contract under Iowa Code Section 
573.16.  Here, because the Claimant filed suit on July 1, 
2017, the Claimant was untimely by about two weeks, 
and the claim likely cannot be maintained.

If we alter the facts slightly to add that there are 
other valid Claimants who have filed a claim but no suit 
commenced, Iowa law may allow the instant Claimant 
to join with the other Claimants, and “piggyback” on 
those claims.25

In the case that the Claimant is successful in making 
its claim under the Public Improvement Statute, the 
Claimant is entitled to shifting of its attorney’s fees as 
costs of the litigation.26  

Practice Pointers
In order to avoid the potential pitfalls associated 

with the variable definitions of a Public Improvement 
in the Little Miller Acts, practitioners are encouraged 
to take the following steps:

1. Read the bond and associated contract documents.

2. Understand what involvement or funding, if any, 
state and local government agencies may have in 
the project at issue.

3. Where state or local involvement is suspected, 
closely analyze the Little Miller Act at issue 
to determine the current definition of a public 
project.

4. If in doubt about whether a project may be a Public 
Improvement, calendar all deadlines and advise 
your client to follow the timelines to ensure the 
greatest benefit and least detriment. 

Drew J. Gentsch, Attorney at Law. In his seventeen years 
of practice with Whitfield & Eddy, PLC, Drew assists clients 
navigating such areas of civil litigation as Surety and Fidelity, 
Construction and Complex Commercial matters.  Drew is 
a frequent speaker and author on construction, surety and 
fidelity topics.  In addition to his work with clients, Drew enjoys 
developing his community through various professional and non-
profit organizations. He was recognized by Iowa Governor Kim 
Reynolds for Excellence in Mentoring in April of 2017 for his 
dedication to children’s literacy through Everybody Wins! Iowa.

Bryce D. Holzer. Bryce joined Travelers in August 2012 as 
an Associate Claim Counsel in the Construction Services Group. 
Bryce graduated from Washington State University with a B.A 
in Economics and Political Science, summa cum laude, in May, 
2007. After working for the Boeing Company as an Industrial 
Engineer, Bryce graduated from the University of Washington 
in March 2011. Bryce is a member of the Washington State Bar 
Association.

24  See Iowa Code Ann. § 573.1-.2 (2017).
25  See Employers Mut. Cas. Co. v. City of Marion, 577 N.W.2d 657 (Iowa 1998).
26  See Iowa Code § 573.21 (2017).  Note that the A312 Payment Bond form also may provide for the shifting of attorney’s fees in clause 7.3, but not taxed as costs.
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https://www.westlaw.com/Document/NEDCE27901B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEDCE27901B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NECB9F8701B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NECB9F8701B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE9944E701B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/NED86E5601B0811DAB311FB76B2E4F553/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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after trial.  Practitioners should be careful, of course, 
not to violate rules of professional conduct regarding 
communications with represented persons,4 but if 
the principal is not represented, contact and dialogue 
always make the investigation easier.  In addition, under 
the ABA’s model rules, and the rules of professional 
conduct in many states, communication directly with 
the represented principal is allowed if the principal’s 
lawyer allows it.  Where both sides are working toward 
decreased liability — the surety in the main action and 
the principal in the indemnity action — the principal 
and the principal’s attorney may agree to collaborate 
on the investigation with the surety’s attorney so that 
potential losses are reduced.

Hire a private investigator if needed. Sometimes 
the principal’s own tumultuous life events may be 
the source of the failure to comply with reporting and 
settlement requirements. Divorce, job changes, military 
service, illness and a host of other circumstances may 
lead the principal to move or change names. Hiring a 
private investigator may be the only way to track the 
principal down.

Subpoena bank records. Knowing where the 
principal banks, and where the principal banks as 
guardian or conservator, will be key to tracing the 
money spent on the ward.  This information can likely 
be obtained from the principal directly, or perhaps 
from opposing counsel, if opposing counsel received 
any information about payments that were made on the 
ward’s behalf as part of a prior settlement or accounting.  
If there is a good rapport with the principal, the principal 
may be able to access the records and send the account 
statements directly to the surety’s attorney.  Otherwise, 
it will be necessary to subpoena the records from the 
relevant banks. Without receipts, there is no substitute 
for this information.  By reviewing the bank statements 
line by line, it is usually easy to see where the money 
went.  Make sure the subpoena also requests images of 
cancelled checks, front and back, to see what payments 
were made by check. Oftentimes, when a bank supplies 
printed account statements, check images will be 
omitted unless specifically requested. In preparing 
evidence for opposing counsel to show that expenses 

incurred were legitimate, bank records alone will likely 
not be enough. But the bank records will allow the 
surety attorney to find out where money was spent, on 
what dates, and in what amounts.  The surety attorney 
can then contact the various service providers and either 
request affidavits from billing records custodians to 
substantiate the expenditures, or request past invoices 
showing payment was made. 

Use the surety’s power of attorney. Most bond 
indemnity forms provide that the surety is the agent of 
the principal through a power of attorney.  This power of 
attorney can be used to obtain the billing records from 
the different providers identified in the aforementioned 
review of the bank records. As power of attorney for 
the principal, the surety’s attorney should be able to 
access records that should already have been given 
to the principal.  To request duplicates of past billing 
statements to substantiate expenses, simply write 
a letter, place a call, or email the provider’s billing 
department. The power of attorney can also be used 
to request an affidavit from a billing records custodian 
attesting to the historical accuracy of the statements 
provided. 

The information obtained through the investigation 
described above can substantially reduce the gross loss 
to the surety client. Because no two cases are alike, the 
key to success in applying these best practices is to have 
an open mind, be ready for surprises, and be flexible.  
But armed with these tools, any investigation will be 
made easier and more efficient — something time-
strapped attorneys and their cost-conscious clients can 
both appreciate. 

James A. Breckenridge. Currently in practice at Levy Craig, 
James works in suretyship litigation where his practice extends to 
probate, payment, performance, construction, and financial bond 
cases.  In addition, he assists victims of violence with immigration 
law needs and he is also actively engaged in the community, 
serving as Vice President for Kansas City Lesbian, Gay and Allied 
Lawyers, a Board Member of The Clinic, Senior Member at Large 
for KCMBA’s Diversity Section, a member of the Missouri Bar’s 
Annual Meeting Planning Committee, a regular guest lecturer at 
UMKC Law and the Consulate of Mexico in Kansas City. Before 
attending law school, James worked with the U.S. Department of 
State and served as a Spanish language interpreter at NGOs and 
governmental agencies, with qualifications allowing him to serve 
as interpreter for the Executive Offices of the White House, the 
Executive Office for Immigration Review, and Missouri’s Office of 
State Courts Administrator.

GUARDIAN AND...
Continued from page 6

4  Model RuleS of PRof’l ConduCt R. 4.2 (1983).

http://next.westlaw.com/Document/Idef1effc436911e18b05fdf15589d8e8/View/FullText.html
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Pay-When-Paid clauses provide that a contractor 
will pay its subcontractor within a certain amount of 
time after receiving payment from the owner. Pay-
When-Paid clauses serve as a timing mechanism that 
postpone a contractor’s payment obligations to its 
subcontractors, but do not shift the entire risk of owner 
non-payment to subcontractors. 

On the other hand, Pay-If-Paid clauses make 
payment by an owner to a contractor a condition 
precedent to a contractor’s payment to its subcontractor, 
thereby shifting the risk of non-payment entirely to a 
subcontractor. Pay-If-Paid clauses will generally be 
enforced only if the language in the contract makes 
it expressly and unequivocally clear that the parties 
intended the contract to include the Pay-If-Paid 
condition precedent. Additionally, some states have 
enacted statutes that prohibit the enforcement of Pay-
If-Paid clauses as void against public policy. 

Contingent payment clauses will not be enforced or 
considered as a valid defense where a principal is the 
cause for the non-payment or delay in payment from 
the owner. Notably, some jurisdictions have also found 
that sureties may not raise contingent payment clauses 
as a defense unless they expressly incorporate the terms 
of their principal’s subcontractors into the terms of the 
bond. 

No-Damages-For-Delay Clauses 
No-Damages-for-Delay clauses prevent a 

subcontractor from recovering delay damages against 
a contractor. Delays in construction are not uncommon 
and therefore, these provisions serve as a tool for 
allocating the costs for delays between the parties. 
However, courts across the majority of jurisdictions 
have recognized the following exceptions to the 
enforceability of No-Damages-for-Delay clauses: (i) 
bad faith or other misconduct by the contractor; (ii) 
active interference (an affirmative or willful act) 
interfering with a subcontractor’s work; (iii) a delay that 
is so unreasonable that the delayed party could have 
abandoned the project; (iv) a delay not contemplated by 
the parties at the time of their agreement and which lies 
beyond the contractor’s intended scope; and (v) a delay 
caused by the contractor’s gross negligence. This is a 
non-exhaustive list of exceptions, as they are highly 
fact specific and vary on a cases-by-case basis and by 
jurisdiction. 

Waiver, Estoppel And Other Related Defenses
Another set of defenses available to sureties are 

those in which the claimant surrenders rights that were 
previously available to the claimant either through 
novation, a wavier or equitable estoppel. 

For the defense of novation, the parties agree to 
replace the terms of the original agreement with a 
second agreement, which ultimately extinguishes the 
obligations under the original agreement. Typically, to 
effectuate novation of a binding agreement, there must 
be: (i) a previously valid contract; (ii) an agreement 
between the parties to cancel the previous contract; 
(iii) a new valid and binding contract; and (iv) an 
agreement between the parties that the new agreement 
will replace and extinguish the old agreement. The 
assent to the second agreement would then release the 
parties from any liability under the previous agreement. 
Consequently, a new agreement between a contractor 
and a subcontractor will also release the surety from its 
obligations or liabilities under the former agreement. 

A second method  by which a claimant may forgo 
previously held rights is through the execution of a 
waiver. A claimant can waive its payment bond rights 
by entering into a written agreement with the parties to 
the payment bond. The Miller Act considers a waiver of 
a civil action on payment bond to be valid so long as the 
waiver is: (i) in writing; (ii) signed by the person whose 
rights are waived; and (iii) executed after the person 
whose rights are waived has furnished labor or material 
outlined in the construction contract. Thus, a claimant 
cannot waive its payment bond rights prior to supplying 
labor or materials. For this reason, some jurisdictions 
find that waiver provisions contained in construction 
contracts are unenforceable.  

Finally, a claimant may lose its payment bond rights 
due to its own actions. Under the doctrine of equitable 
estoppel, if a claimant conceals facts or makes false 
misrepresentations to the principal or its surety, and 
knows the other party will rely on such statements, 
then the claimant’s assertion for damages against the 
principal and its surety may be barred. In order for a 
surety to assert estoppel, the following elements must 
be met: (i) the claimant actually or constructively knew 
the material facts the other party relied upon; (ii) the 
claimant intended for the other party to rely on the 
concealed facts or misrepresentation; (iii) the contractor 
or surety did not know or have means to know the 
material facts; and (iv) the contractor or surety acted to 
its detriment on the claimant’s misrepresentation. 

PAYMENT BOND DEFENSES:...
Continued from page 8
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Conclusion
When a payment bond claimant makes a timely 

and proper payment bond claim, the surety must 
conduct an independent and objective investigation to 
determine whether such demanded monies are truly 
owed to the claimant. The surety’s investigation should 
include a thorough review of the underlying contract, 
the payment applications, invoices, schedules, project 
correspondence, meeting minutes, etc. The surety 
should also seek an understanding of the nature of the 

project and the claimant’s work on the project, because 
if the claimant caused delays or if its work is defective, it 
may be a partial or total defense to the bond claim. The 
surety’s investigation must not be hasty and may require 
the assistance and advice of counsel or a consultant 
to ensure that the surety’s analysis of the claimant’s 
payment bond claim is comprehensive. So, to pay or not 
to pay, the results of the surety’s investigation should 
answer that question.  

Erica Del Aguila focuses her practice in the areas of 
commercial litigation, construction, and suretyship. Erica has 
experience representing owners, contractors, subcontractors, and 
sureties in all aspects of private and public construction projects 
at both the state and federal levels.

Prior to joining Watt Tieder, Erica worked at a Chicago 
based law firm where she represented businesses and financial 
institutions in general commercial litigation matters, commercial 
financing transactions, entity formation, and enforcement of 
banking and creditors’ rights.

Lauren E. Rankins is an associate in Watt Tieder’s Chicago 
office. She first joined the firm in 2013 as a law clerk. She then 
received her J.D., cum laude, from The John Marshall Law 
School in 2014. During law school, she was a Staff Editor for The 
John Marshall Law Review and Presiding Barrister for the Trial 
Advocacy & Dispute Resolution Honors Council. She was also 
recognized as part of the Dean’s List, a winner of the Dean Fred 
F. Herzog Moot Court Competition and a frequent competitor 
on a number of Mock Trial and Alternative Dispute Resolution 
competition teams. Prior to law school, Lauren received her B.A. 
in Sociology with an emphasis in Criminal Justice and a minor in 
Forensic Science and Business Management from The University 
of Wisconsin-Whitewater in 2011. At The University of Wisconsin 
Whitewater, Lauren was a four-year varsity intercollegiate athlete, 
received many awards for her participation in intercollegiate 
athletics and was the recipient of the Marty VanSteenderen 
Sportswoman of the Year Award.

Lauren is admitted to practice in Illinois, multiple federal 
district courts and pro hac vice admissions in other states. She 

focuses her national practice in the areas of construction and 
surety law, providing a full range of transactional and litigation 
services. Lauren’s clients are owners, contractors, design 
professionals, sureties, and other corporate entities. Her practice 
includes contract negotiation, contract litigation and alternative 
dispute resolution. Lauren is able to address issues surrounding 
payment and performance bond claims on private and public 
projects, mechanics liens, indemnity demands, design defect, delay 
and defective work claims, subdivision development disputes, bid 
protests and the negotiation and completion of takeover and tender 
agreements.

Lauren is also a contributor to Watt Tieder’s Fifty State Survey 
of Key Issues Related To Construction & Engineering Contracts, 
in which she authored the topic Strict Interpretation of Contract. 

Aniuska Rovaina focuses on commercial litigation, 
construction and suretyship, representing owners, contractors, 
subcontractors, and sureties in both the public and private context, 
providing a full range of transactional and litigation services to 
her clients.

Aniuska received her Juris Doctor from Chicago-Kent College 
of Law, where she was recognized as part of the Dean’s List. She 
was a member of the school’s trial advocacy team and competed in 
the National Civil Trial Competition. During law school, Aniuska 
did a judicial externship with the Honorable Judge Michael T. 
Mullen. Prior to law school, she worked at a commercial litigation 
firm in Detroit, Michigan.
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2017-2018 TIPS CALENDAR

October 2017
11-15 TIPS Fall Leadership Meeting  Ritz-Carlton Key Biscayne
 Contact: Felisha A. Stewart – 312/988-5672 Key Biscayne, FL

19-20 Aviation Litigation Committee Meeting Ritz-Carlton
 Contact: Donald Quarles – 312/988-5708 Washington, DC 

November 2017
8-10 FSLC & FLA Fall Meeting Sheraton Boston Hotel
 Contact: Donald Quarles – 312/988-5708 Boston, MA

January 2018
24-26 Fidelity & Surety Committee Midwinter Meeting JW Marriott 
 Contact: Felisha A. Stewart – 312/988-5672 Washington, DC

31-2/6 ABA Midyear Meeting Vancouver
 Contact: Felisha A. Stewart – 312/988-5672 British Columbia

February 2018
22-24 Insurance Coverage Litigation Midyear Mtg Arizona Biltmore  
 Contact: Donald Quarles – 312/988-5708 Phoenix, AZ

April 2018
4-5 Motor Vehicle Products Liability Program Arizona Biltmore
 Contact: Felisha A. Stewart – 312/988-5672 Phoenix, AZ

6-8 Toxic Torts & Environmental Law Meeting Arizona Biltmore
 Contact: Felisha A. Stewart – 312/988-5672 Phoenix, AZ

May 2018
1-6 TIPS Section Conference Loews Hotel Hollywood
 Contact: Felisha A. Stewart – 312/988-5672 Los Angeles, CA
 Speaker Contact: Donald Quarles – 312/988-5708 


